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PREFACE. 



The body of the work here presented consists of Books 
I. and II. of the second edition of my " Commentaries on 
the Law of Statutory Crimes." In preparing that edition, 
I discovered that my elucidations of the written laws and 
the general principles of their interpretation had almost 
covered the Entire subject, as respects the civil depart- 
ment equally with the criminal. So I added such further 
elucidations as should complete the subject for civil prac- 
tice. And to avoid compelling those who wish them to 
buy also the rest of the work should they not desire it, 
and to render this part specially convenient for every day 
practice and consultation, I here present it in a separate 
form ; appending to it the proper indexes of subjects and 
cases prepared solely therefor. For use in criminal prac- 
tice, or in civil when preferred, this work still remains a 
part of " Statutory Crimes," standing there in every 
respect precisely as given here. 

More matter is condensed into these comparatively few 
pages' than, in the forms in which the discussions of our 
text-books ordinarily appear, would suffice to fill a volume 
of the average size. But to index it required the same 
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space as if the text had been extended in the usual way. 
Hence it is that the indexes seem, in extent, out of due 
proportion to the text. 

While this book is written to be consulted, it is meant 
also to be read. There is no other legal subject whereon 
a book which shall be read is so much needed. And the 
one here presented is of dimensions so small — the mas- 
tery of its contents is so completely within the hours avail- 
able to the busiest practitioner or judge ; — that I venture 
the hope of finding for it readers of these classes. To the 
younger practitioner, and to the student, it, if found wor- 
thy, will, let me add the further hope, make plainer and 
smoother a path trodden every day by every person whose 
avocations are legal. 

It may be cited by its title, or, if preferred, by the 
name of the larger volume whereof it constitutes a part, 
" Statutory Crimes." 

J. P. B. 

Cambridge, August, 1882. 
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THE WRITTEN LAWS 



AND THEIK 



INTERPRETATION. 



BOOK I. 

THE WRITTEN LAWS CLASSIFIED AND EXPLAINED. 



CHAPTER I. 

INTBODUCTOEY VIEWS. 

§ 1. Misapprehensions. — On this subject of the Interpretation 
of Statutes, misapprehensions more wide and injurious prevail in 
the profession than on almost any other in the entire law. It is 
often assumed to proceed without rules, and to present views 
changing, as in a kaleidoscope, with every legislative turn in the 
enactment of a new statute. But, — 

§ 2. Doctrines Stable. — In truth, statutory interpretation is 
governed as absolutely by rules as anything else in the law. 
And the rules are of common-law origin. In large part, they 
adhere to the subject itself, in whose very nature they dwell, so 
that even legislation cannot cast them off. A few of them have, 
in England and some of our States, been legislated upon. But 
legislation on them is less extensive than on most other legal 
subjects.. The making of a new statute no more changes a rule 
of interpretation than does the deciding of a new issue in a court. 
So that, on the whole, the rules of statutory interpretation are 
specially stable. 

§ 3. Importance of Subject. — In practical importance, there is 
no legal subject which approaches this. No lawyer can advise a 
client an hour but some question of the interpretation of a stat- 
ute will, directly or indirectly, come up for decision. It may not. 
seem difficult ; yet blunders without end are constantly being 
made, in questions of this class, where 'the familiar rules of inter- 
pretation were either unknown to or overlooked by the adviser. 

3 
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Aud more causes are lost in court from practitioners stumbling 
on these questions than on any other. For the judges are but 
lawyers on the bench, and they need specially to be guarded 
against this class of mistake. 

§ 4. Relations of Subject. — This subject is related to some 
others of prime importance ; deriving help from them, and in 
turn imparting it to them. Foremost of these is the — 

Interpretation of Private "Writings. — A Statute is a writing, 
equally with a will or a contract. And to a considerable extent 
the rules for the one class are those also for the other. But 
there are differences rendering it unsafe to follow the rules inter- 
changeably, except where appearing in connection with their 
reasons. Again, — 

Science of Entire Law. — Statutory interpretation, more than 
any other one legal subject, interweaves itself with the science 
and reasons of the entire law. A new statutory provision, cast 
into a body of written and unwritten laws, is not altogether 
unlike a drop of coloring matter to a pail of water. Not so fully, 
yet to a considerable extent, it changes the hue of the whole 
body ; and how far and where it works the change can be seen 
only by him who comprehends the relations of the parts, and 
discerns how each particle acts upon and governs and is governed 
by the others. Further to explain, — 

§ 5. Nature of Statute. — Every statute operates to modify or 
confirm something in the law which existed before. No statute 
is written, so to speak, upon a blank in the institutions of soci- 
ety. No such blank exists or can exist.^ A particular thing is 
to-day either lawful or unlawful. It can fill no middle space — 
no blank — between the two. If, for example, it is lawful, a 
statute may make it unlawful, either generally or under specified 
circumstances, or it may settle a supposed doubt of its lawful- 
ness. In every case, it is a -thread of woof woven into a warp 
which before existed. It is never to be contemplated as a thing 
alone, but always as a part of a harmonious whole. Hence, — 

§ 6. Knowledge of Prior Law. — Whatever may be the rules of 
interpretation, and however known, obviously no statute can be 
understood except by him who understands the prior law. Not, 
therefore, to theorize, but for practical help, persons seeking the 
meaning of statutes constantly go back to see what is the unwrit- 
1 Crim. Law, I. § 6-7. 

4 
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ten or otherwise prior law; with which "lock and key," says 
Coke, they " set open the windows of the statute." ^ Otherwise 
their search after the statutory meaning would be vain. To 
illustrate, — 

§ 7. Prior Law and Statute combining. — Every statute, as just 
said, combines and operates with the entire law whereof it 
becomes a part ; so that, without a discernment of the original 
mass, one can form no correct idea of the action of the new ele- 
ment. As, if the provision is, "that he who steals another's 
watch shall be imprisoned in the penitentiary five years," it com- 
bines with the prior law as follows. A babe of two years seizes 
the watch and throws it into the fire. Here is an act, not speak- 
ing now of the intent, apparently within the statutory terms. 
No exception in favor of babes is written in the enactment. So, 
if we do not look to the prior law, the babe must go to the 
penitentiary. But the unwritten law had already provided, that 
no child under seven years of age shall be the subject of criminal 
prosecution .2 By interpretation, therefore, the statutory pro- 
vision is limited by this one of the common law, — a consequence 
quite impossible to be seen by a man who does not know the 
common law. Again, if a person of mature years and well-bal- 
anced judgment does this thing to another's watch, does he steal 
it ? The answer turns on the meaning of the verb " to steal." 
It is a word of ancient and common use in indictments for lar- 
ceny. And, as the statute is a law, we know its language to be 
legal ; so that this word " steal " has here the same meaning as 
in indictments for larceny at the common law. And thus we are 
remitted to the question, not perhaps quite settled, whether or 
not the taking, to constitute larceny, must be lucri causa? Here 
is an obscurity arising from the not quite settled condition of the 
common law. But, — 

§ 8. Obscurities. — There are other obscurities ; as, — 
Whether Statute or Common Law give way. — If, at the point of 
contact between the common law and a statute, the former is 
plain, still not always will it be interpreted to limit the latter, 
though, as just seen, it sometimes will be.* The very object of 
the statute may be to control the unwritten law on the particu- 

1 2 Inst. 308. And see Harbert's Case, » Crim. Law, H. § 842-848. 
3 Co. 11 5, 13 6. * See Bishop First Book, § 482. 

••i Crim. Law, I. § 368. 
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lar question ; then, of course, it must prevail. Here is one of 
the main difficulties of interpretation. In subsequent parts of 
this volume, rules will be given as helps in this difficulty, while 
yet no rules can make plain every thing of this sort under all 
circumstances. One's general knowledge of the science of legal 
doctrine, and power to balance things throughout the entire sys- 
tem of law, will then come into special service. Again, — 
^ § 9. Meaning of Statute. — The particular terms of a statute 
may not have acquired an exact legal meaning ; then not unfre- 
qu.ently it will be in doubt. Or the arrangement of the sentences 
may be such as to leave uncertain some question concerning what 
was intended. In circumstances like these, rules will furnish 
some help, but more will come from one's general knowledge of 
the language, and of the entire law in its scientific combinations. 
§ 10. statute modifying Statute. — Thus far we have contem- 
plated the prior law chiefly as unwritten. But some of the 
greatest difficulties occur where enactment has been piled on 
enactment, — nothing is in terms repealed, but this year a stat- 
ute is added to what was written last year, and so from year to 
year, — and, while plainly the later law repeals by construction 
the earlier in part, it as plainly does not in whole ; yet where 
the repeal begins and where ends is the question. While inter- 
pretation does what it can in such cases, it cannot be uniform ; 
for, the judges being men, they will necessarily, like other men, 
see things differently in cases of doubt and uncertainty. 
6 



CHAP, n.] DIPPEKENT SORTS OF "WEITTBN LAWS. § 11 



CHAPTER II. 

THE DrPPERENT SORTS OF WRITTEN LAWS AND THEIR ORDER 
OF PRECEDENCE. 

§ 11, 11 o. Introduction. 

12. Constitution of United States. 
13, 14. Treaties. 

15. Acts of Congress. 

16. Constitution of State. 

17. State Statutes. 

17 a. Municipal By-laws. 

§ 11. Jurisdiction of Laws. — Laws, like courts, have their juris- 
dictions beyond which they are of no effect. Thus the statutes 
of one State are not of force in another,^ nor do those of the 
United States bind in the States persons and things within the 
exclusive sphere of State sovereignty. But, to the extent to 
which they do not overstep their jurisdictions, — 

Order of Precedence — How Chapter divided. — The laws, with 
US, have their rules of precedence and comparative force. The 
unwritten ones give place to the written. The order of the writ- 
ten, in which also they will be discussed in this chapter, is as 
follows : I. The Constitution of the United States ; II. Treaties ; 
III. Acts of Congress ; IV. The Constitutions of the Several 
States ; V. State Statutes ; VI. By-laws of Municipal Corpo- 
rations.2 

1 Succession of Bofensehen, 29 La. State. 5th. The Statutes of the State. 
An. 711. 6th. Provincial acts that were in force 

2 In a Georgia case, Lumpkin, J. oh- and binding on the 14th day of May, 
served : " The laws of Georgia may be 1776, so far as they are not contrary to 
thus graduated, with reference to their the constitution, laws, and form of gov- 
obligation or authority : 1st. The Con- ernment of the State. 7th. The common 
stitution of the United States.. 2d. law of England and such of the statute 
Treaties entered into by the Federal gov- laws as were usually in force before the 
ernment before or since the adoption of Revolution, with the foregoing limita- 
the Constitution. 3d. Laws of the United tion." Flint River Steamboat Co. v. Fos- 
Statea made in pursuance of the Consti- ter, 5 Ga. 194, 204. 

tution. 4th. The Constitution of the 
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§ 11 a. All are " Laws." — All these are, in legal language, 
"laws."i Thus,— 

Constitution. — A written constitution of the State or United 
States is a "law."^ And — 

Treaty. — So also is, under the Constitution of the United 
States, a treaty .^ Likewise — 

statute. — A statute, whether of a State or of the United States, 
is a law.* And — r 

By-law — Ordinance. — A municipal by-law, otherwise termed 
a city or town ordinance, is, as the name imports, a law.^ 

I. The Constitution of the United States. 

§ 12. Supreme. — The Constitution of the United States is, 
within its sphere, to use its own term, "supreme."^ While it 
remains unaltered, it is subject to no power above it, for there is 
none. It binds the people who made it, equally with all else 
within its jurisdiction.^ AU laws, in whatever form or from 
whatever source proceeding, contrary to it, are void.^ 

II. Treaties. 

§ 13. Complications and Distinctions. — Treaties are, in some 
respects, as to their nature and the jurisdiction to interpret them, 
distinguishable from the other laws. Therefore, on the subject 
of their precedence, there are peculiarities and complications of 
doctrine, admonishing us to caution. 

1 Crim. Law, I. § 1-3. « Wells v. Buffalo, 14 Hun, 438; La- 

2 Railroad u. McClure, 10 Wal. 511 ; cey v. Waples, 28 La. An. 158; Albrecht 
Board of Public Scliools v. Patten, 62 u. The State, 8 Texas Ap. 216 ; Monroe u. 
Misso. 444 ; Pacific Railroad v. Maguire, The State, 8 Texas Ap. 343 ; The State 
20 Wal. 36 ; Farmers' Bank v. Gunnell, 26 v. Moore, 13 Vroom, 208 ; Jones v. Perry, 
Grat. 131 ; Medical College v. Muldon, 46 10 Yerg. 69. 

Ala. 603 ; Daily v. Swope, 47 Missis. 367 ; ^ Jones w. Fireman's Fund Ins. Co. 2 

The State v. Weston, 4 Neb. 216 ; Lehigh Daly, 307 ; The State v. Williams, 11 S. C. 

Valley Railroad v. McFarlan, 4 Stew. Ch. 288. 
706. See Cox v. The State, 8 Texas Ap. « Const. TJ. S. art. 6. 
254. Effect. — There are constitutional ' Dodge v. Woolsey, 18 How. U. S. 

provisions which, from the special nature 331, 347 ; Vanhorne v. Dorrance, 2 Dall. 

of the case, cannot have practical effect 304, 308. 

until legislation has lent its aid. The State ^ n,, ; Calder v. Bull, 8 Dall. 386, .399 ; 

V. Dubuclet, 28 La. An. 698; post, § 14. Dartmouth College v. Woodward, 4 

s Const. U. S. art. 6 ; The Cherokee To- Wheat. 518, 625 ; Livingston v. Moore, 7 

bacco, 11 Wal. 616 ; Hauenstein v. Lyn- Pet. 469 ; Craig v. Missouri, 4 Pet. 410, 

ham, 100 U. S. 483 ; Taylor v. Morton, 2 464; Green v. Biddle, 8 Wheat. 1. 
Curt. C. C. 454. 

8 
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Nature — Constitutional Provisions. — By the law of nations, a 
treaty is a mutual pledge of faith between sovereign powers.^ 
Such, therefore, we must deem it to be in our governmental sys- 
tem ; and, under the Constitution of the United States, it is also 
law.2 The words are, that, among other things, " all treaties 
made, or which shall be made, under the authority of the United 
States, shall be the supreme law of the land ; and the judges in 
every State * shall be bound thereby, any thing in the constitu- 
tion or laws of any State to the contrary notwithstanding." * 
The President has the " power, by and with the advice and con- 
sent of the Senate, to make treaties, provided two-thirds of the 
senators present concur." ^ Thereupon " the judicial power shall 
extend to all cases in law and equity arising under . . . treaties 
made or which shall be made." ^ The States are forbidden to 
enter into treaties.^ One plain deduction is, that — 

Superior to State Laws. — A treaty is superior both to the con- 
stitution and to the statutes of a State ; and to it, in a case of 
conflict, they must yield. Of course, a treaty, to have this effect, 
must be within the treaty-making power .^ But — 



1 Vattel Law of Nations, b. 2, c. 12 ; 
Story Const. § 1818. 

2 Ante, § 11 a. 

8 Blandford v. The State, 10 Texas Ap. 
627. 

* Const. U. S. art. 6. 

6 Const. TJ. S. art. 2, § 2. 

6 Const. U. S. art. 3, § 2. 

1 Const. U. S. art. 1, § 2. 

8 Ware v. Hylton, 3 Dall. 199 ; Baker 
V. Portland, 5 Saw. 566; Gordon o. Kerr, 
1 Wash. C. C. 322 ; Fisher v. Harnden, 1 
Paine, 55 ; Succession of Mager, 12 Eob. 
La. 584, 5^8; Succession of Dufour, 10 
La. An. 391 ; Succession of Prevost, 12 
La. An. 577 ; People v. Gerke, 5 Cal. 381 ; 
Fellows V. Blacksmith, 19 How. U. S. 366 ; 
Orr V. Hodgson, 4 Wheat. 453. It is 
beliered that the doctrine of the text is 
correct, both in reason and authority, 
beyond controversy. Still the late Wil- 
liam Beach Lawrence said in a brochure 
on "Foreign Treaties of the United States, 
in Conflict with State Laws relative to 
the Transmission of Real Estate to 
Aliens," published in 1871 : " Whether 
the treaty-making power of the general 
government is competent to enter into 



stipulation with foreign powers, aflect- 
ing the transmission of real estate and 
other matters generally considered to be 
of State cognizance, has been made a 
question in the Supreme Court of the 
United States. Though that tribunal 
had previously recognized as the su- 
preme law of the land the treaty of 1794 
with England, by which, according to 
Attorney-General Cushing, 'all impedi- 
ment of alienage was absolutely levelled 
to the ground despite the States,' Fair- 
fax V. Hunter, 7 Cranch, 603, yet in the 
case of Frederickson v. The State, 23 
How. U. S. 445, it abstained, even though 
the question before it referred merely to 
personal property, from expressing an 
opinion as to the competency of the gov- 
ernment of the United States to regulate, 
by treaty, testamentary dispositions or 
laws of inheritance within the States." 
p. 45-47. Now, the Constitution of the 
United States declares treaties to be su- 
preme over State laws and constitutions 
in just the same words as it declares 
itself to be. How, then, can there be 
doubt? And, in point of authority, in 
the last case before me on the subject, 
9 
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§ 13 a. By whom Expounded and Enforced — (Distinguished from 
Statute). — A treaty differs greatly in some respects from a stat- 
ute. If parties, under the latter, acquire rights, they go to the 
courts to obtain them, and from their determination thereon there 
is no appeal to any other department of the government. Hence 
the courts are necessarily the exclusive expounders of the statute, 
' and, so far as its validity is a question of constitutional law, of 
the Constitution also. But, if another nation claims of ours a 
right under a treaty, it does not ordinarily undertake the enforce- 
ment thereof in our courts, it makes application to the executive 
department of our government. Hence, to the extent to which 
this doctrine is applicable, the ultimate interpretation of the 
treaty is beyond the judicial jurisdiction. So likewise the power 
which makes and conducts war may refuse to fulfil a treaty, and 
the courts must follow the lead. But, in the absence of any lead 
by the treaty-making or the war power, the courts must construe 
and enforce a treaty as they would any other law. So in reason 
the question stands, and the adjudications are not widely different. 
Now, — 

§ 14. Treaty and Statute in conflict. — Congress, by the Consti- 
tution, has the power to declare war.^ As a measure of war, 
therefore, it can abrogate, hence it can violate, a treaty. But, 
aside from this power, as it cannot make a treaty, so therefore it 
cannot annul one. Such plainly is the view which should gov- 

the Supreme Court of the United States cheat under the laws of a State. Orr v. 
held that our treaty with the Swiss Con- Hodgson, 4 Wheat. 453. By the British 
federation superseded the Virginia State treaty of 1794, ' all impediment of alien- 
laws of inheritance. Said Swayne, J. in age was absolutely levelled with the 
delivering the opinion : " In Chirac v. ground despite the laws of the States. 
Chirac, 2 Wheat. 259, it was held by this It is the direct constitutional question in 
court, that a treaty with France gave to its fullest conditions. Yet the Supreme 
her citizens the right to purchase and Court held that the stipulation was within 
hold land in the United States, removed the constitutional powers of the Union, 
the incapacity of alienage, and placed Fairfax v. Hunter, 7 Cranch, 608, 627. 
them in precisely the same situation as if See Ware o. Hylton, 3 Dall. 199, 242 ; * 
they had been citizens of this country. 8 Opin. Att.-Gen. 417. Mr. Calhoun, after 
The State law was hardly adverted to, laying down certain exceptions and quali- 
and seems not to have been considered a fications which do not affect this case, 
factor of any importance in this view of says : ' Within these limits all questions 
the case. The same doctrine was reaf- which may arise between us and other 
firmed touching this treaty in Cameal u. powers, be the subject-matter what itraay, 
Banks, 10 Wheat. 181, and with respect fall within the treaty-making power and 
to the British treaty of 1794, in Hughes may be adjusted by it.' Treat, on the 
V. Edwards, 9 Wheat. 489. A treaty stip- Const, and Gov. of the U. S . 204." Hauen- 
ulation may be effectual to protect the stein v. Lynham, 100 U. S. 483, 489, 490. 
land of an alien from forfeiture bj- es- ' Const. U. S. art. 1, § 8. 

10 



CHAP. II.] DIPPEEBNT SORTS OP WRITTEN LAWS. 



§14 



em the legislative body, and from which it cannot without a 
dereliction of duty depart. The result of which is, that, in gen- 
eral, a treaty takes precedence of a statute. But, if Congress, 
having power to override a treaty as an act of war, in disregard 
of its constitutional duty herein trenches upon it from other 
motives, can the courts look into the motives ^ and hold the stat- 
ute to be therefore void? The judicial doctrine appears to be 
established that they cannot, so that practically an act of Con- 
gress is superior to a prior treaty, while also a treaty may super- 
sede an act of Congress.^ 



> Post, § 38. 

2 The Cherokee Tobacco, 11 Wal. 616 ; 
United States v. Tobacco Factory, 1 Dil. 
264 ; Webster v. Reid, Morris, 467 ; Ropes 
V. Clinch, 8 Blatch. 304; Langford v. 
United States, 12 Ct. of CI. 338. In an 
able argument, now before me, by Hon. 
William Lawrence, he says : " It is so 
well settled that Congress can by law dis- 
pose of the public lands, that no one con- 
troverts it. It is equally certain, and will 
not be denied, that this power is superior 
to and controls aM. prior attempts by treaty 
to dispose of them. Every treaty with 
foreign nations or dependent tribes of 
Indians yields to a later act of Congress 
in relation to a subject-matter within its 
jurisdiction. Congress has passed many 
such acts, and the courts yield 'to the mil 
of the legislature ' always." He refers to 
" Act July 17, 1798, 1 Stat. 578 ; 2 Curt. 
C. C. 460; 3 Opin. Att.-Gen. 737; act 
March 26, 1804 ; Poster v. Neilson, 2 Pet. 
253, 303, 307; joint resolution, April 10, 
1869, 16 Stat. 55; Osage Treaty, 1865, 14 
Stat. 687 ; act July 15, 1870, § 12, 16 Stat. 
362 ; same treaty, art. 1, 2, and 17 ; act 
Peb. 21, 1863, 12 Stat. 658-1101 ; act Peb. 
16, 1863, 12 Stat. 652; act Jan. 29, 1861, 
erected State of Kansas ; art. 5, Cherokee 
Treaty, Dec. 1835, and other treaties ; 
[United States v. Lynde], 11 Wal. 632; 
Taylor v. Morton, 2 Curt. C. C. 454, 
458 ; The Clinton Bridge, 1 Woolw. 150, 
155; Mitchell v. United States, 9 Pet. 711, 
712; act June 30, 1834, 4 Stat. 729; act 
March 30, 1802, 2 Stat. 141." The reader 
perceives that the question is here put in 
not quite the same form as in my text, 
though the effect of the doctrine is not 
different. So, in the Supreme Court of 



the United States, Swayne, J., in deliver- 
ing the opinion, said : " The effect of 
treaties and acts of Congress, when in 
conflict, is not settled by the Constitution. 
The question is not involved in any doubt 
as to its proper solution. A treaty may 
supersede a prior act of Congress, Poster 
V. Neilson, 2 Pet. 253, 314, and an act of 
Congress may supersede a prior treaty, 
Taylor v. Morton, 2 Curt. C. C. 454; The 

Clinton Bridge, 1 Woolw. 150, 155 The 

consequences, in all such cases, give rise 
to questions which must be met by the 
political department of the government. 
They are beyond the sphere of j udicial cog- 
nizance." The Cherokee Tobacco, supra, 
at p. 621. Another learned judge said : 
"Government is certainly under the 
strongest moral obligation to preserve in- 
violate the faith of all treaties ; but if 
the legislative power, which in such mat> 
ters is sovereign, sees proper to violate 
this duty, there is no power in the judi- 
ciary to prevent it. True, a treaty is by 
the Constitution declared to be a supreme 
law of the land, but so is an act of Con- 
gress. The latter may repeal the former 
in the same manner that one statute may 
repeal another. It is an act of sovereign- 
ty, which, if the judiciary could arrest, 
they might paralyze all the energies of 
the war itself, on the ground that the 
declaration of war was a violation of 
treaties." Mason, C. J., in Webster u. 
Reid, supra, at p. 477, 478. The fact 
that the Constitution does not in words 
declare the order of precedence between 
a statute and a, treaty should, it is be- 
lieved, have no weight in the argument. 
It does not say whether itself or a statute 
shall be of the greater effect; and the 

11 
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Judicial Effect — Interpretation. — In the absence of any action 
of the poUtical department binding the courts, they take judicial 
notice of a treaty, and give it effect, precisely as they do the Con- 
stitution and acts of Congress.^ Hence they must and do inter- 
pret the treaty ; ^ yet, where the political department has spoken, 
they follow its interpretation,^ deeming themselves to be, in the 
words of Eyre, C. J., in an English case, " not even the expound- 
ers of treaties."* When a statute and a treaty have been made 
with reference to each other, to carry out a common object, they 
are to be construed together.^ And no statute will be so con- 
strued as to violate a treaty, when any other interpretation is 
reasonably permissible.^ 

Treaty requiring Legislation. — A treaty, like a clause of the 
Constitution,^ requires in some circumstances a statute to give it 
practical effect, and in others it does not. Without legislation it 
may annul a conflicting State law.^ If, for example, it declares 
the subjects of the foreign power entitled to hold or inherit lands 
in our States the same as though they were citizens of the United 
States, it overrides at once every conflicting State law and 
becomes law in each State.^ In the nature of things, no act of 



result that a statute is void which violates 
it, is a mere deduction of construction. 
By a like construction it results, " that," 
in the words of Swayne, J., in the above 
case of The Cherokee Tobacco, " a treaty 
cannot change the Constitution, or be 
held valid if it be in violation of that in- 
strument." p. 620. Under the Constitu- 
tion, the treaty-making power is not in 
Congress, but in the President and Sen- 
ate. Congress can declare war. In any 
exercise of the war power, it may violate 
a treaty. But, by construction, since it 
cannot make one, it cannot otherwise 
than as a, measure of war unmake one. 
Still the courts do, doubtless properly, 
decline jurisdiction to rectify a wrong of 
this sort. 

1 Martin v. Hunter, 1 Wlieat. 304; 
Clark V. Braden, 16 How. U. S. 635. 

2 Crim. Proced. I. § 224 ; Holden v. 
Joy, 17 Wal. 211; Gray v. Coffman, 3 
Dil. 393; Hicks d. Butrick, 3 Dil. 413; 
Oliver v. Forbes, 17 Kan. 113 ; Fox v. 
Southack, 12 Mass. 143; Commonwealth 
V. Bristow, 6 Call, 60 ; Fellows v. Black- 
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smith, 19 How. IT. S. 366 ; Wilson v. WaU, 
34 Ala. 288. 

' United States o. Arredondo, 6 Pet 
691, 711 ; Foster v. Neilson, 2 Pet. 253, 
309 ; Gracia u. Lee, 12 Pet. 511 ; United 
States V. Reynes, 9 How. U. S. 127, 153, 
154 ; WiUiams v. Suffolk Ins. Co. 13 Pet. 
415, 420. 

* Marryat v. Wilson, 1 B. & P. 430, 433. 

6 Reg. V. Wilson, 3 Q. B. D. 42. 

6 Leavenworth, &e. Railroad v. United 
States, 92 U. S. 733, 742. 

1 Ante, § 11 a, note ; post, § 92 J ; Green 
V. Aker, 11 Ind. 223; Commonwealth v. 
CoUis, 10 Philad. 430 ; Commonwealth v. 
Harding, 6 Norris, Pa. 348. 

8 Fisher v. Harnden, 1 Paine, 55 ; 
Opinion of Justices, 68 Maine, 589. 

8 Chirac v. Chirac, 2 Wheat. 259 ; 
Orr V. Hodgson, 4 Wheat. 453 ; Hughes 
V. Edwards, 9 Wheat. 489 ; Carneal u. 
Banks, 10 Wheat. 181 ; People v. Gerke, 
5 Cal. 381 ; Succession of Prevost, 12 La. 
An. 577 ; Succession of Dufour, 10 La. 
An. 391 ; Succession of Mager, 12 Rob. 
La. 584 ; Droit d'Aubalne, 8 Opin. Att.- 
Gen. 411. 



CHAP, n.] DIFFERENT SORTS OF WEITTEN LAWS. § 16 

Congress is required to give effect to such a treaty. But one 
which provides for the surrendering, to the foreign power, of 
certain classes of offenders against its laws would seem not to 
confer, without legislation, on any particular officer a jurisdiction 
to carry the stipulation into effect ; hence, to render it effectual, 
an act of Congress is required.* Still there are distinctions on 
this subject not best to be entered into here.^ Marshall, C. J. 
once stated in the Supreme Court of the United States the doc- 
trine as follows : " Our Constitution declares a treaty to be the 
law of the land. It is, consequently, to be regarded in courts of 
justice as equivalent to an act of the legislature, whenever it 
operates of itself, without the aid of any legislative provision. 
But when the terms of the stipulation import a contract, when 
either of the parties engages to perform a particular act, the 
treaty addresses itself to the political, not the judicial depart- 
ment; and the legislature must execute the contract before it 
can become a rule for the court." ^ 

III. Acts of Congress. 

§ 15. In General. — Whether we deem an act of Congress su- 
perior or inferior to a treaty, or equal with it, the national Consti- 
tution places it, like this instrument itself,* above every sort of 
State law, written or unwritten, constitutional or statutory.^ To 
have this effect it must, of course, be within the powers con- 
ferred on Congress.^ 

IV. The Constitutions of the Several States. 

§ 16. In General. — Though, as just explained, the constitution 
of a State must give way to the Constitution of the United 
States, and to national treaties and statutes made in pursuance 
thereof, in all other particulars it is the supreme law of the par- 

1 In re Metzger, 1 Barb. 248. As con- 257 ; Eobbins's Case, Whart. St. Tr. 392 ; 
firming this principle, see Turner v. s. c. nom. United States ii. Nash, Bee, 
American Baptist Missionary Union, 5 266. 

McLean, 345 ; Taylor v. Morton, 2 Curt. ^ Foster «. Neilson, 2 Pet. 253, 314. 

C. C. 454. See In re Metzger, 5 How. And see Taylor v. Morton, 2 Curt. C. C. 

U. S. 176. 454 ; Jones v. Walker, 2 Paine, 688. 

2 Consult British Prisoners, 1 Woodb. * Ante, § 12. 

& M. 66 ; Ex parte Metzger, 5 N. Y. Leg. ^ Const. U. S. art. 6. 

Obs. 83 ; In re Kaine, 10 N. Y. Leg. Obs. « Ante, § 13; Story Const. § 1837. 

13 
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ticular State, and to it all conflicting statutes and other laws must 
yield.^ 

V. State Statutes. 

§ 17. In General. — Practically, in most things, the statutes of 
the State are the highest authorities known to the court ; because 
only of comparatively a few questions do the superior laws above 
mentioned have jurisdiction. A statute is superior alike to the 
unwritten law, which it supersedes in a case of conflict, and to a 
municipal by-law.^ Even — 

Colonial Statute. — A colonial statute appears to have the same 
effect as any other.^ 

VI. By-laws of Municipal Corporations. 

§ 17 a. In General. — By-laws of municipal corporations are 
subject to be controlled by statutes, and in the main by the 
unwritten law, giving way when in conflict with either.* We 
shall now devote to them a separate chapter. 

1 In re Goode, 3 Mlsso. Ap. 226 ; Lof tin ' Brice v. The State, 2 Tenn. 254. 

V. Watson, 32 Ark. 414 ; Sovereign v. The * Field v. Des Moines, 39 Iowa, 575 ; 

State, 7 Neb. 409 ; Indiana v. Agricultural Vestry v. Mathews, 4 Des. 578 ; The 

Society, 4 Norris, Pa. 357 ; Pierce v. State v. Curtis, 9 Nev. 325; Thomas v. 

Pierce, 46 Ind. 86; The State u. Lancas- Eichmond, 12 Wal. 349; Lisbon v. Clark, 

ter, 6 Neb. 474; Frye v. Partridge, 82 18N.H. 234; Canton w. Nist, 9 Ohio State, 

111. 267 ; Haley v. Philadelphia, 18 Smith, 439 ; Thompson v. Mt. Vernon, 11 Ohio 

Pa. 45. State, 688 ; The State v. Crummey, 17 

2 Field V. Des Moines, 39 Iowa, 575, Minn. 72; The State v. Lindsay, 34 Ark. 
and other cases cited to the next section. 372. 
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CHAPTER III. 

MUNICIPAL BY-LAWS. 

§ 18. By-law defined. — A by-law of a corporation is a regula- 
tion which itself has established for the government of its' own 
internal affairs. Blackstone terms it a " private statute ; " ^ and 
it has the force of a statute within its narrow sphere.^ 

Municipal By-law — Ordinance. — A municipal by-law, there- 
fore, is a by-law of a municipal corporation. Ordinance- is a word 
practically synonymous.^ And the by-laws of cities are in most 
localities commonly called city ordinances ; even they are popu- 
larly so where the more appropriate legal word is by-law. 

How Municipal Corporation created. — Municipal corporations, 
such as cities and towns, are, in England, created either by act 
of Parliament or by charter from the crown ; usually by the lat- 
ter,* regulated, in modern times, more or less by statute.® With 
us, they exist only by statute. 

Legislative Power over Charter. — The legislature can amend or 
repeal an act of incorporation at pleasure,^ or can force such act 
on the corporators against their will,'' except as or unless restrained 

1 He mentions, among the powers of 6 Sloan v. The State, 8 Blackf. 361 ; 
a corporation : " To make by-laws or pri- The State j>. Branin, 3 Zab. 484 ; Martin 
vate statutes for the better government v. Dix, 52 Missis. 53 ; New Orleans v. 
of the corporation ; which are binding Cazelar, 27 La. An. 156 ; Stilz v. Indian- 
upon themselves, unless contrary to the apolis, 55 Ind. 515 ; Giboney v. Cape 
law of the land, and then they are void. Girardeau, 58 Misso. 141 ; Philadelphia 
This is also included by law in the very v. Fox, 14 Smith, Pa. 169 ; Layton v. New 
act of incorporation ; for, as natural rea- Orleans, 12 La. An. 515 ; Annapolis v. 
son is given to the natural body for the The State, 30 Md. 112 ; The State v. 
governing it, so by-laws or statutes are a Union, 4 Vroom, 350. And see The State 
sort of political reason to govern the body v. Person, 3 Vroom, 134 ; Brackett v. 
politic." 1 Bl. Com. 476. People, 72 111. 593. 

2 Hopkins v. Swansea, 4 M. & W. 621, ' Paterson v. Society, 4 Zab. 385; San 
641 ; The State v. Williams, 11 S. C. 288. Francisco v. Canavan, 42 Cal. 541 ; The 

8 Jones V. Sanf ord, 66 Maine, 585, 588 ; State v. Jennings, 27 Ark. 419 ; City v. 

The State w. Jersey City, 8 Vroom, 348. Sheilds, 52 Misso. 351. See People v. 

* Willcock Corp. 25. Bennett, 29 Mich. 451 ; Manly v. Ealeigh, 

6 As, see 40 & 41 Vict. o. 69. 4 Jones Eq. 370 ; People v. Chicago, 51 
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by the constitution.^ But not unfrequently an act incorporating 
a municipality is passed to be accepted or rejected by those to 
be affected tliereby as they may choose, and such proceeding is 
always permissible,^ while still it is not necessary.^ 

Incidental Power to make By-laws. — An incident of every such 
corporation, even where its charter or incoi-porating act is silent 
on the subject, is the power to make by-laws.* Commonly the 
authority is conferred in express words, and it is competent for 
legislation to do this ; ^ but the general power results equally 
from the very existence of the corporation.® 

§ 19. Extent of Incidental Power. — Neither a general statutory 
power to make by-laws, " nor," in the words of an English au- 
thor, " a general custom to make by-laws, will give an ordinance 
any greater claim to validity than if it had been made under the 
incidental power in every corporation." ^ But it is difficult to 
say exactly how far this general power extends ; because, in most 
instances, our incorporating acts define the powers,^ so that the 
decisions under them do not help us on this question.^ And, as 
further complicating the authorities, there are in England pre- 
scriptive corporations, having local customs,^" among which are 
rights founded on ancient and long usage to establish by-laws not 
within the general authority; but there are no corporations of 
this sort in the United States." Still we have authorities ena- 

111. 17, 58 ; Harward v. St. Clair, &c. be included, by law, in the very act of 

Drainage Co. 51 111. 130 ; Loringston v. incorporating, as is also the power to sue. 

Wider, 53 111. 302. to purchase, and the like. For, as reason 

1 The State u. McFadden, 23 Minn, is given to the natural body for the gov- 
40 ; Milner v. Pensacola, 2 Woods, 632 ; erning of it, so the body corporate must 
Bank of State v. Bank of Cape Fear, 13 have laws, as a politic reason, to govern 
Ire. 75 ; The State i;. Canaday, 73 N. C. it; but those laws must ever be subject 
198 ; Mosher u. Independent School Dis- to the general law of the realm, as sub- 
trict, 44 Iowa, 122. ordinate to it. And therefore, though 

2 Post, § 36 ; Lammert v. Lidwell, 62 there be no proviso for that purpose, the 
Misso. 188 ; St. Louis v. Eussell, 9 Misso. law supplies it." Norris v. Staps, Hob. 
507. 210 b, 211 a. 

' Blessing v. Galveston, 42 Texas, 641. ^ Willcock Corp. 159. 

* Blackstone, ut sup. ; Willcock Corp. 8 Kyle v. Malin, 8 Ind. 84. Generally 

99, 100 ; Bex v. Westwood, 2 Dow & C. the express legislative power is to be 

21, 4 Bligh, N. s. 213, 7 Bing. 1, 4 B. & C. deemed simply an addition to the im- 

781 ; Commonwealth u. Stodder, 2 Cush. plied. The State v. Morristown, 4 Vroom 

562, 569 ; Angell & Ames Corp. § 110, 325. 57. See Parker v. Baker, Clark, 223. 

5 The State v. Noyes, 10 Fost. N. H. » Commonwealth v. Stodder 2 Cush 

279; The State w. Simonds, 3 Misso. 414. 562. 

" " Though power to make laws is i" Willcock Corp. 74. 

given by special clause in all incorpora- 'i Commonwealth v. Stodder, 2 Cush. 

tions, yet it is needless ; for I hold it to 562, 569. 
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bling us to say, that a by-law made under the general power 
must, to be good, not contravene the other laws or their policy,^ 
or exceed the proper local or other jurisdiction of the cor- 
poration,^ or be otherwise oppressive or unjust.^ To particu- 
larize : — 

§ 20. Express Authority — Constitutional. — Any proper by- 
law made under express authority from the legislature is good, 
provided the authorizing act did not exceed the constitutional 
power. But such act may be unconstitutional, therefore void, 
and therefore the by-law be void.* Or, if the by-law does not 
follow, or if it exceeds, the power, it will be void.^ A fortiori, 
therefore, it will be void if itself unconstitutional.^ Among — 

By-laws commonly permissible, — yet more or less resting on 
statutory authority, are the following : forbidding the removal of 
house dirt and offal from the city, except by license ; ' regulating 
the speed of vehicles drawn through the streets ; ^ ordaining rules 
for passenger transportation in the city, the carriages, prices, and 
the like ; ^ providing for a city market, and prohibiting persons 
to occupy stands within the near streets, for the vending of such 
things as are sold in the market ; ^^ and, in a limited degree, regu- 



1 Ante, § 17 a ; post, § 22 ; Mobile v. 
Yuille, 3 Ala. 137, 143 ; Canton v. Nist, 
9 Ohio State, 439. 

2 Eex V. Breton, 4 Bur. 2260, 2267; 
Commonwealth v. Turner, 1 Cush. 493, 
496 ; Williams «. Davidson, 43 Texas, 1 ; 
The State v. Mobile, 5 Port. 279 ; Thomas 
V. Eichmond, 12 Wal. 849; The State v. 
Hoboken, 4 Vroom, 280. 

3 Mobile V. Yuille, supra ; Norris v. 
Staps, Hob. 210 4 ; CulUnan v. New Or- 
leans, 28 La. An. 102 ; Shreveport v. 
Levy, 26 La. An. 671 ; Bowling-Green 
V. Carson, 10 Bush, 64; Commonwealth 
V. Wilkins, 121 Mass. 356 ; Jones v. San- 
ford, 66 Maine, 585; Fieri v. ShieldsborOi 
42 Missis. 493 ; Columbia v. Beasly, 1 
Humph. 232 ; Barling u. West, 29 Wis. 
307 ; Yates v. Milwaukee, 10 Wal. 497 ; 
St. Paul V. Traeger, 25 Minn. 248 ; Ward 
V. Greeneville, 8 Baxter, 228. 

< Gunnarssohn ». Sterling, 92 HI. 569 ; 
Mowery v. Salisbury, 82 N. C. 175 ; The 
State V. Canaday, 73 N. C. 198 ; Fretwell 
V. Troy, 18 Kan. 271; Schwuhow v. 
Chicago, 68 El. 444 ; Wheeler v. Cincin- 
nati, 19 Ohio State, 19; Ex parte Hiu:l, 
2 



49 Cal. 557; Sullivan v. McCammon, 51 
Ind. 264 ; Grover v. Huokins, 26 Mich. 
476; Wright v. Boston, 9 Cush. 238; 
Leach o. Elwood, 3 Bradw. 453; The 
State V. Williams, 11 S. C. 288. 

6 Sullivan v. Oneida, 61 III. 242 ; Lo- 
gan^w. Pyne, 43 Iowa, 524; Williams v. 
Davidson, 43 Texas, 1; Sumter «. Des- 
champs, 4 S. C. 297. 

6 Clinton v. Phillips, 58 HI. 102; Jud- 
son V. Eeardon, 16 Minn. 431. 

' Vandine, Petitioner, 6 Pick. 187. 

8 Commonwealth v. Worcester, 3 Pick. 
462 ; Chicago, &c. Railroad u. Engle, 76 
111. 317. 

' Johnson v. Philadelphia, 10 Smith, 
Pa. 445; Logan v. Pyne, 43 Iowa, 524; 
Commonwealth v. Gage, 114 Mass. 328; 
Commonwealth v. Matthews, 122 Mass. 
60; St. Louis v. Grone, 46 Missp. 574; 
The State ». Herod, 29 Iowa, 123; Ex 
parte Slaren, 3 Texas Ap. 662. 

1° Nightingale, Petitioner, 11 Pick. 168 ; 
Commonwealth v. Rice, 9 Met. 253 ; Buf- 
falo V. Webster, 10 Wend. 100. And see 
Huntington v. Cheesbro, 67 Ind. 74 ; Com- 
monwealth ». Wilkins, 121 Mass. 356; 
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lating the times for opening and closing places of business.^ But, 
in general, a by-law in restraint of trade, labor, or business can 
be justified only by express statutory authority .^ A city adjoin- 
ing navigable waters may make reasonable by-laws concerning 
quarantine and wharves within its limits.^ But it cannot thus 
prevent persons not its inhabitants from taking shell-fish in a 
navigable river within its bounds ; because this would be in con- 
travention of a common right.* Yet, if the inhabitants of a town 
have the exclusive right of fishing in its waters, such a by-law is 
within its power;^ A city corporation cannot make a by-law 
which shall permit one person to carry on a dangerous business 
and prohibit another having equal claim. So it has been ad- 
judged,^ but the doctrine is plainly subject to wide exceptions 
and qualifications. 

§ 21. Nuisance — Bawdy-House — Keeping Dog. — Without 
special legislative authority, a by-law cannot make abatable as 
a nuisance what is not so by the general law, thus destroying 
private property ; ^ nor, on the other hand, can it authorize the 
creation of a nuisance, whether public or private.^ But if the 
statute creating the corporation authorizes it to make by-laws 
relating to nuisances, an ordinance is within the authority which 
subjects to punishment the owners of houses of ill-fame, or those 
reputed to be such, knowing the facts.® And, under this sort of 
authority, a by-law may subject the keeping of a dog to a tax, and 

Bowling-Green v. Carson, 10 Bush, 64; 'Wooden Buildings. — According to Hud- 
Commonwealth V. Brooks, 109 Mass. 356 ; son v. Thome, also, the charter of the 
St. Paul V. Traeger, 25 Minn. 248. city of Hudson does not empower it to 

1 Ward I). Greeueville, 8 Baxter, 228, restrict the erection of wooden build- 

229; Platteville u. Bell, 43 Wis. 488 ; The ings, or to limit the size of buildings; 

State V. Welch, 36 Conn. 215 ; Maxwell and an ordinance prohibiting a hay-press 

u. Jonesboro, 11 Heisk. 257. within certain limits is void. But gener- 

" Barling v. West, 29 Wis. 307 ; Dun- ally, in our cities, such things may be 

ham V. Rochester, 5 Cow. 462 ; Plaque- more or less regulated by by-laws. And 

mine v. Roth, 29 La. An. 261 ; Norrls v. see Crim. Law, I. § 1160, 1151 ; Fielding 

Staps, Hob. 210 h ; Rochester v. Upman, v. Rhyl Imp. Com. 3 C. P. D. 272 ; Wau- 

19 Minn. 108 ; Hesketh v. Braddock, 3 pun v. Moore, 34 Wis. 450. 
Bur. 1847 ; Harrison v. Godman, 1 Bur. ' Pieri v. Shieldsboro, 42 Missis. 493 ; 

12 ; Clark u. Le Cren, 9 B. & C. 52. See Yates v. Milwaukee, 10 Wal. 497. And 

post, § 22. gee Lake v. Aberdeen, 57 Missis. 260; 

8 Dubois V. Augusta, Dudley, Ga. 30; Waupun v. Moore, 34 Wis. 460. 
St. Louis V. McCoy, 18 Misso. 238. e Pettis v. Johnson, 66 Ind. 139 ; The 

4 Hayden v. Noyes, 6 Conn. 391. State v. Lindsay, 34 Ark. 372. See Frank- 

6 Rogers v. Jones, 1 Wend. 237. Un Wharf v. Portland, 67 Maine, 46. 

6 Hudson V. Thome, 7 Paige, 261. And » McAlister v. Clark, 33 Conn. 91 ; 

see CuUinan v. New Orleans, 28 La. An. The State v. Williams, 11 S. C. 288 • The' 

102 ; Shreveport v. Levy, 26 La. An. 671. State v. Reckards, 21 Minn. 47 ' 
18 
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authorize the killing of the animal as a nuisance if the tax is not 
paid.' 

§ 22. Requisites enumerated. — By-laws must be consistent with - 
the act or charter of incorporation, not conflicting with it in let- 
ter or manifest intention ; ^ harmonious with the general statutory 
and common law,^ which they cannot unauthorized supersede ; * 
reasonable and beneficial ; ^ not, in general, retrospective ; ^ not 
restraining trade," though a by-law merely in regulation of trade 
is good.^ 

Penalty — Forfeiture. — Every law has necessarily its penal 
sanction, and a rule not enforceable is not law.* So that the 
power of making by-laws carries with it the power to render 
them effectual.!" But, without express statutory authority, a 
municipal corporation can inflict only the milder penalties. '^ It 



1 Mowery v. Salisbury, 82 N. C. 175. 
See Leach v. Elwood, 3 Bradw. 453; 
Louisburg v. Harris, 7 Jones, N. C. 281. 

2 Ante, § 17 a, 19 ; Hoblyn v. Rex, 2 
Bro. P. C. 329 ; Rex v. Cutbush, 4 Bur. 
2204 ; Rex v. Cambridge, 2 Selw. N. P. 
11th ed. 1176 ; Reg. v. Darlington School, 
6 Q. B. 682 ; Commonwealth v. Fahey, 5 
Gush. 408 ; Rochester v. Collins, 12 Barb. 
559 ; ClintonviUe v. Keeting, 4 Denio, 
341 ; Indianapolis v. Fairchild, 1 Ind. 315, 
Smith Ind. 122; The State v. Beaufort, 
2 Rich. 496 ; The State v. Hay, 29 Maine, 
457 ; Morris v. Rome, 10 Ga. 532 ; Cincin- 
nati V. Gwynne, 10 Ohio, 192 ; Cincinnati 
K.Buckingham, 10 Ohio, 257; AngeU & 
Ames Corp. § 343-346. 

' Robinson v. Mayor, 1 Humph. 156 ; 
Chapman v. Miller, 2 Speers, 769 ; The 
State V. Savannah, T. U. P. Charl. 235 ; 
Welch V. Stowell, 2 Doug. Mich. 382; 
AngeU & Ames Corp. § 332-334 ; Cincin- 
nati c^. Rice, 15 Ohio, 225 ; Louisville v. 
Roupe, 6 B. Monr. 591 ; Martle v. Akron, 
14 Ohio, 586 ; Reg. v. Edmonds, 4 Ellis & 
B. 993, 1 Jur. n. s. 727, 30 Eng. L. & Eq. 
379 ; Thompson v. Mt. Vernon, 11 Ohio 
State, 688 ; Seneca County Bank v. Lamb, 
26 Barb. 595 ; Lake v. Decatur, 91 111. 
596; Gridley v. Bloomington, 88 111. 554. 
But a by-law may sometimes punish the 
same offence which is indictable under a 
general law of the State. The State v. 
Plunkett, 3 Harrison, 5. See post, § 23. 

* March v. Commonwealth, 12 B. 
Monr. 25; Commonwealth v. Turner, 1 



Cush. 493. And see Aberdeen v. Saun- 
derson, 8 Sm. & M. 663 ; Cincinnati t'. 
Bryson, 15 Ohio, 625; AngeU & Ames 
Corp. § 333. 

^ Scriveners' Company v. Brooking, 2 
Gale & D. 419, 6 Jur. 835; Jlex v. York, 
3 B. & Ad. 770 ; Elwood v. Bullock, 6 Q. 
B. 383 ; Commonwealth v. Robertson, 5 
Cush. 438 ; Commonwealth v. Worcester, 
3 Pick. 462, 473 ; Kennebec and Portland 
Railroad v. Kendall, 31 Maine, 470 ; WU- 
lianis o. Augusta, 4 Ga. 509; Common- 
wealth a. Pittsburgh, 2 Harris, Pa. 177 ; 
Mayor and Alderman v. Maberry, 6 
Humph. 368 ; Boston v. Shaw, 1 Met. 
130 ; Austin v. Murray, 16 Pick. 121, 125; 
Fielding v. Rhyl Imp. Com. 3 C. P. D. 
272 ; The State u. Jersey City, 8 Vroom, 
348 ; Corrigan v. Gage, 68 Misso. 541 ; 
Ex parte Frank, 52 Cal. 606 ; AngeU & 
Ames Corp. § 347-351. 

6 Howard v. Savannah, T. U. P. Charl. 
173. 

' Ante, § 20. 

8 Pierce v. Bartrum, Cowp. 269 ; Cud- 
don V. Eastwick, 1 Salk. 148 ; Common- 
wealth V. Worcester, 3 Pick. 462, 473; 
Vandine, Petitioner, 6 Pick. 187; City 
Council V. Ahrens, 4 Strob. 241 ; Morris 
V. Rome, 10 Ga. 532 ; AngeU & Ames 
Corp. § 335. See ante, § 20. 

3 Crim. Law, I. § 6-8. 
" Reinhard v. New York, 2 Daly, 243. 
11 Post, § 403 ; Brieswick v. Brunswick, 
51 Ga. 639, 642. 
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cannot, for example, create a forfeiture.^ Yet it can provide 
"reasonable and proper fines " for the violators of its by-laws.^ 
And under statutory authority it may ordain forfeitures.^ 

Binds whom. — A by-law is properly for the government only 
of members of the corporation. But strangers coming within 
the corporate limits are amenable thereto.* So also their prop- 
erty, while within those limits, is subject to the operation of the 
by-law.^ 

§ 23. By-law and General Law forbidding same Act. — Some 
very complicated questions, on which the courts are not quite 
harmonious, have arisen where a by-law is made against a thing 
already punishable under the general law. The terms of stat- 
utes and by-laws so differ that a minute discussion of these ques- 
tions will not be attempted, since it would occupy too much 
space. In some of the States, under their statutes, it is deemed 
not competent for the corporation to render punishable, by by- 
law, what is already a crime under the general law.^ In other 
States this is not held, and effect is given to by-laws making pun- 
ishable what is so also under the general law. And where the 
terms of the incorporating act clearly include this power, such 
result would appear to be unquestionable.' But plainly, as a 
by-law is inferior to a statute, which it cannot supersede,^ the 

1 Kirk V. Nowill, 1 T. R. 118 ; Dono- authorized the by-law. See further on 
Tan V, Vicksburg, 29 Missis. 247 ; Angell this point, Commonwealth v. Stodder, 2 
& Ames Corp. § 340. Cush. 562, and Commonwealth v. Chase, 

2 1 Dil. Mun. Corp. 2d ed. § 272, re- 6 Cush. 248. And see Taylor v. Ameri- 
ferring to Fisher v. Harrisburg, 2 Grant, cus, 39 Ga. 59. 

Pa. 291 ; Trigally v. Memphis, 6 Coldw. ' Spitler v. Young, 63 Misso. 42 ; Hog- 

382 ; Zylatra v. Charleston, 1 Bay, 382 ; gatt " Bigley, 6 Humph. 236, 239. See, 

Cudden v. Estwick, 6 Mod. 123. See also also, on this point, Homey «. Sloan, 

Tobacco Pipe Makers v. Woodroffe, 7 B. supra. 

& C. 838; Mobile v. Yuille, 3 Ala. 137. 6 Washington v. Hammond, 76 N. C. 

^ Ottumwa V. Sehaub, 52 Iowa, 515 ; 33, 35, 36 ; Jefferson City v. Courtmire, 9 

Mobile and Ohio Railroad v. The State, Misso. 692 ; Savannah v. Hussey, 21 Ga. 

29 Ala. 573 ; Charleston v. Goldsmith, 2 80. And see Adams v. Albany, 29 Ga. 

Speers, 428. 56 ; The State v. Brady, 41 Conn. 588. 

* Pierce v. Bartrum, Cowp. 269; Cud- ' Rogers v. Jones, 1 Wend. 237 ; The 

don V. Eastwick, 1 Salk. 192 ; Wliitfield State v. Bergman, 6 Oregon, 341 ; Hamil- 

V. Longest, 6 Ire. 268 ; Horney ». Sloan, ton «. The State, 3 Texas Ap. 643 ; Maher 

1 Ind. 266 ; Vandine, Petitioner, 6 Pick. «. The State, 53 Ga. 448 ; Robbins v. Peo- 

187 ; Willcock Corp. 105; Charleston v. pie, 95 111. 175; Greenwood v. The State, 

Pepper, 1 Rich. 364; Gosselink «. Camp- 6 Baxter, 567 ; Polinsky v. People, U 

bell, 4 Iowa, 296; Kennedy v. Sowden, Hun, 390; The State r. Williams, 11 S. C. 

1 McMul. 323. Commonwealth v. Dow, 288. 

10 Met. 382, seems to have proceeded * Ante, § 17 a, 19. 
jUpon the language of the statute which 
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CHAP, ni.] MUNICIPAL BY-LAWS. § 24 

liability to indictment under the general law remains, unless the 
authority to enact the by-law is broad enough to include such 
superseding of the statute.^ On this principle, — 

Arrest and detain without Warrant. — A statute of Maine having 
the provision, that, if an officer " shall detain any offender, with- 
out warrant, longer than such time as is necessary to procure a 
legal warrant," he shall, &c., — the courts hold a town by-law, 
giving the officer power to detain forty-eight hours without war- 
rant, repugnant to the statute and void.^ Now, — 

§ 24. Second Jeopardy. — Assuming the general law not to be 
repealed by the by-law and both to be in force, can there be a 
conviction under both? Not all by-laws make the thing they 
prohibit a crime.^ The imposition of a penalty does not render 
the transaction criminal ; a penal action is civil.* And it is 
familiar doctrine that both a civil and criminal proceeding are 
maintainable for the same wrong.° So that, where the by-law 
simply provides a penalty for the wrong, not constituting it a 
crime, and it is a crime by the general law, the familiar principles 
permit a double prosecution on both.^ Again, the thing declared 
criminal by the one may not be identical with that so declared 
by the other ; and then neither prosecution will be an impedi- 
ment to the other, though there is but one transaction.' But 
where precisely the same act is a crime under both the general 
law and the by-law, there are authorities which hold that a con- 
viction or acquittal under the one will bar proceedings under the 
other.8 The result of which is, that the by-law repeals the gen- 
eral law for the cases wherein the prosecution is first had under 
it. The better doctrine, therefore, is believed to be the contrary ; 
namely, that, just as the same act may be an offence against both 
the United States and a State, and punished by both,® so also it 

1 Fant V. People, 45 111. 259 ; The « Crim. Law, I § 32 and notes. 
State V. Crummey, 17 Minn. 72. « lb. § 264 et seq., 990. 

2 Burke v. Bell, 36 Maine, 317. « ib. § 1076 ; The State v. Crummey, 
8 Post, § 403, 404 ; Rex v. Sharpies, 4 17 Minn. 72 ; Shafer v. Mumma, 17 Md. 

T. R. 777 ; Davenport v. Bird, 34 Iowa, 331 ; Berry v. People, 36 III. 423. 

524 J Hoyer u. Mascoutah, 59 III. 137 ; 1 McRea u. Americus, 59 Ga. 168 ; 

Cooper V. People, 41 Mich. 403 ; The Mayo v. James, 12 Grat. 17 ; The State v. 

State V. Decker, 46 Conn. 241 ; Platte- Sly, 4 Oregon, 277 ; Lewis v. The State, 

ville V. Bell, 43 Wis. 488 ; Jenkins v. 21 Ark. 209. 

Cheyenne, 1 Wy. Ter. 287 ; People v. 8 The State v. Thornton, 37 Misso. 

Manistee, 26 Mich. 422 ; Schmeider v. 360 ; Maher v. The State, 53 Ga. 448 ; 

McLane, 4 Abb. Ap. 154 ; Greensburgh The State v. Cowan, 29 Misso. 330. 

V. Corwin, 58 Ind. 518. » Crim. Law, I. § 987-989. 
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may be against a municipal corporation and a State. It might 
not be judicious or merciful to resort to both proceedings ; but 
some of our courts, it is believed the greater number, maintain the 
right.i " The powers which are exercised by a city government," 
observed Perkins, J. in an Indiana case, " are, it thus appears, 
superadded to those exercised by the State in the same locality." ^ 

§ 25. Interpretation of Power to" make By-laws. — The charter, 
or statutory power of enacting by-laws, is to be construed harmo- 
niously with the unwritten rule. Thus, — 

Reasonable — Penalty reasonable. — A statute authorized a city 
corporation "to license bakers, and regulate the weight and 
price of bread, and prohibit the baking for sale except by those 
licensed." And this was held to include the power to attach a 
penalty ^ to the by-law ; but it must be reasonable. And when 
the penalty was, that the offender pay a fine not exceeding fifty 
dollars, to be recovered before the mayor, the by-law was ad- 
judged void.* So also, as under the unwritten law, it must in 
other respects be reasonable.^ Again, — 

Notice. — As, under the unwritten rule, one cannot lawfully 
be proceeded against without notice,^ it is plain that a legislative 
power to impose forfeitures does not authorize a by-law providing 
for a forfeiture without notice to the party.' 

1 Levy V. The State, 6 Ind. 281 ; Waldo limit of the penalty be fixed beyond 
V. Wallace, 12 Ind. 569, 584 ; Greenwood which the fine cannot extend, it does not 
V. The State, 6 Baxter, 567 ; Hamilton v. remove the objection. The reason as- 
The State, 3 Texas Ap. 643 ; The State signed is, that it permits the corporation 
V. Bergman, 6 Oregon, 341 ; The State v. to be a judge in its own cause. Nor, it 
Williams, 11 S. C. 288. is said, can the penalty of a by-law ex- 

2 Waldo u. Wallace, supra, p. 584. tend to the forfeiture of goods, unless 
See also Gardner v. People, 20 111. 430 ; such power be expressly given by the 
Kobbins v. People, 95 III. 175. charter." Again : " We also incline to 

' Ante, § 22. doubt the propriety of that portion of the 

* Mobile V. YuiUe, 3 Ala. 137. Or- by-law which forfeits such bread as is not 

mond, J. observed : " What would be of the weight required by the ordinance ; 

a reasonable penalty cannot, from the as also that portion which requires twen- 

nature of the thing, admit of a general ty dollars to be paid by the baker as a 

rule applicable to all cases, but must in license, unless the latter can be supported 

every case be determined by the nature under the taxing power of the corpora- 

of the offence intended to be prohibited, tion. Though doubtless the corporation 

Some general rules, however, may be laid could require a fee for the issuance and 

down as applicable to all cases. The registration of the license." p. 144. 

penalty must be a sum certain, and can- ' The State k. Jersey City,8Vroom, 348. 

not be left to the arbitrary assessment of * Post, § 141 ; Bishop First Book, § 24; 

the corporation court, to be determined The State v. Newark, 1 Dutcher, 399; 

according to the nature of the offence. Corliss v. Corliss, 8 Vt. 373, 389. 

It is also said, that, although the utmost ' Kosebaugh u. Saffin, 10 Ohio, 31. 
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§ 26. Holding By-law void. — Whenever a corporation under- 
takes to establisli an unauthorized by-law, the courts hold it to 
be void.* But a by-law may be good in part, and void as to the 
rest.2 We have seen,^ that, if a by-law is, for example, unrea- 
sonable, it is void ; and the question whether it is reasonable or 
not is to be decided, not by the jury, but by the court.'' 

And see Columbus v. Arnold, 30 Ga. 517 ; Keokuk v. Dressell, 47 Iowa, 597 ; Har- 

Lesterjelle v. Columbus, 30 Ga. 936 ; The baugh v. Monmouth, 74 111. 867. 

State V. Morristown, 5 Vroom, 445. ' Ante, § 22. 

1 Commonwealth v. Robertson, 5 Cush. * Commonwealth v. Worcester, 3 Pick. 
438; Austin ». Murray, 16 Pick. 121, 127. 462, 473; The State v. Jersey City, 8 

2 Post, § 34; Rogers v. Jones, 1 Wend. Vroom, 348. 
237, 260 ; The State v. Lincoln, 7 Neb. 377 ; 
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CHAPTER IV. 

AT -WHAT TIME STATUTES TAKE EFFECT. 

§ 27. Doctrine defined. — In the absence of any express pro- 
vision, a statute has effect through the entire country from the 
first moment of the day on which it is enacted, reckoning from 
twelve o'clock of the preceding night ; except that, when a con- 
stitutional or other like right would thereby be impaired, the 
actual hour and minute of its receiving the executive approval 
may be inquired into, and it will date from the instant thus ascer- 
tained. To particularize and explain : — 

§28. Ancient Rule — (Changed in England). — Formerly, in 
England, the rolls of Parliament were made up by the judges 
after its adjournment ; no dates were given to the several acts, 
but all, says Dwarris, were "strung together" as one statute. 
The only date appearing in the rolls was that of the assembling 
of Parliament ; ^ therefore, the record being the sole guide to the 
courts, they held every statute to have gone into operation on 
that day.^ Nor was it otherwise with an act which itself pro- 
vided that it should take effect " from and after its passage." ^ 
Upon this, the statute of 33 Geo. 3, c. 13, provided, that, after 
1793, the parliamentary clerk should indorse on every act, imme- 
diately after its title, the day on which it received the royal 
assent ; " and such indorsement shall be taken to be a part of 
such act, and to be the date of its commencement where no other 
commencement shall be therein provided." And by construc- 
tion, the act takes effect from the first moment of such day.* 

ViTith us. — In North Carolina, the majority of the court fol- 
lowed the letter of the' old English rule, and held that acts of 

1 Dwar. Stat. 2d ed. 16, 31, 34, 86, 37, let «. Taylor, 5 Jones, N. C. 36. See Peo- 
460. pie V. Clark, 1 Cal. 406. 

2 The Ann, 1 Gallie. 62 ; Panter v. At- < Tomlinson v. Bullock, 4 Q. B. D. 230, 
torney-General, 6 Bro. P. C. 553. 282. 

' Latless v. Holmes, 4 T. E. 660 ; Ham- 
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Assembly go into operation from the first day of the session.'' 
But generally in our States the day — not the hour — on which 
was taken the last step in the making of a statute appears in the 
record thereof ; and the rule, subject to exceptions to be presently 
considered, is, that no divisions of a day are allowable, and it 
goes into operation from the first moment of the day on which it 
receives the executive sanction.^ 

§ 29. Fractions of Day. — Doubtless if the record showed the 
hoar and minute at which a statute was enacted, the courts 
would give it effect only from such minute.^ Still this conclu- 
sion would in some cases be open to question. The rule prevails 
widely, that the law does not regard fractions of a day.^ And a 
day begins at midnight.^ But this rule is not unyielding ; it 
bends, permitting the real fact to be shown and prevail, where 
justice requires.® Thus, when a deed was delivered at a certain 



1 Smith V. Smith, Mart. N. C. 26; 
Hamlet v. Taylor, supra. 

2 In re Welman, 20 "Vt. 653 ; United 
States V. Williams, 1 Paine, 261 ; In re 
Howes, 6 Law Reporter, 297 ; 1 Kent 
Cora. 454, 455 ; Matthews v. Zane, 7 
Wheat. 164, 211 ; Heard v. Heard, 8 Ga. 
380 ; The State v. Click, 2 Ala. 26 ; Smets 
V. Weathersbee, E. M. Charl. 537 ; Rath- 
bone V. Bradford, 1 Ala. 312 ; Goodsell 
V. Boynton, 1 Scam. 555 ; Temple v. Hays, 
Morris, 9 ; Taylor v. The State, 31 Ala. 
383 ; The State v. Bank of South Caro- 
Una, 12 Rich. 609 ; Wood v. Fort, 42 Ala. 
641 ; Lapeyre v. United States, 17 Wal. 
191, 198. See In re Richardson, 6 Law 
Reporter, 892, 2 Story, 571. In Johnson 
a. Merchandise, 2 Paine, 601, it was said 
that a, statute takes effect from its pas- 
sage ; a private executive instruction, 
from the time of being communicated to 
the person. In Tennessee, "it is," said 
Turley, J., "provided by the eighteenth 
section of the 11th article of the Consti- 
tution of the State of Tennessee, that 
' no hill shall become a law until it shall 
be read and passed on three different days 
in each house, and be signed by the re- 
spective speakers.' But when this has 
been done, we think the law takes effect 
from the date of its passage by relation. 
The duties [duty] to be performed by the 
speakers in signing the statutes is not of 
a legislative, hut ministerial character. 



And to cause the operation of a law to 
depend upon the period of time when this 
duty is performed would introduce too 
great uncertainty in the administration 
of justice, as there would be nothing but 
the memory of man to resort to for the 
purpose of ascertaining it, — the signa- 
ture not being dated, and there being no 
record of the time kept." Consequently 
it was held that a repealing statute avoids 
an act done by authority of the repealed 
law, in the interval between its passage 
and the signatures. Dyer v. The State, 
Meigs, 237, 255. In Process of Enact- 
ment. — A statute has no greater effect 
on transactions executed during the pro- 
cess of its enactment, or while it was 
awaiting the executive sanction, than on 
things done before it was in agitation. 
Wartman v. Philadelphia, 9 Casey, Pa. 
202. 

8 See Westbrook Manuf . Co. v. Grant, 
60 Maine, 88. 

< Bishop Con. § 261, 749; Portland 
Bank v. Maine Bank, 11 Mass. 204 ; Reg. 
V. Edwards, 9 Exch. 32, 23 Law J. n. s. 
Exch. 42 ; Edwards v. Reg. 9 Exch. 628; 
Eeg. V. St. Mary, Warwick, 1 Ellis & B. 
816 ; Commercial Steamship Co. v. Boul- 
ton, Law Rep. 10 Q. B. 346 ; Duffy v. 
Ogden, 14 Smith, Pa. 240; Lester v. Gar- 
land, 15 Vea. 248. 

5 Bishop Con. § 261, 749. 

6 Chick V. Smith, 8 Dowl. P. C. 837; 
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hour to the register, who immediately commenced the registra- 
tion of it, but without indorsing on it the time of its delivery, 
and two hours later an execution was levied on the property it 
conveyed, the court permitted the hour of delivery for registra- 
tion to be proved by parol, to give it precedence over the levy.^ 
And, in general, the priority of acts may be shown when mate- 
rial.2 Now, — 

Ex post Facto. — Plainly, in reason, if a man does a thing at 
five o'clock in the morning, and it is then lawful, he cannot be 
punished for it under a statute passed at five o'clock in the even- 
ing of the same day, without violating the constitutional inhibi- 
tion of ex post facto laws.^ If the act were performed at five 
o'clock in the evening, and the statute passed at the same hour 
the next morning, all would admit that it could not be applied 
to the transaction ; while still it is not easy to see how the one 
case could differ in principle from the other. Hence, — 

Time of Day provable, and when. — In these cases, and in cases 
less strong, including civil ones where justice imperatively de- 
mands, the doctrine, at least the better doctrine, of the present 
day permits proof, even by parol, of the exact hour when a stat- 
ute became a law, giving effect to it oiibf from such hour.* 
Accordingly, when a petition in bankruptcy was filed in court 
about noon, and late in the evening of the same day a bill passed 
Congress and was approved by the President repealing the bank- 
rupt act, but saving cases " commenced before the passage of this 
act," Story, J. held that the proceeding could go on to its conclu- 
sion.^ In a general way it has been adjudged, that the time when 
an act is passed and signed can appear only in itself or by the 
record ; ^ but, in reason, a rule of this sort, while convenient in 
practice, cannot overturn a principle of natural justice, much less 
control a provision in the Constitution. In accordance with this 

Campbell v. Strangeways, 3 C. P. D. 105; And see, to the like effect, 3 Opin. Att.- 

Lockett V. Hill, 1 Woods, 552 ; Combe v. Gen. 82. 

Pitt, 3 Bur. 1423, 1434; Johnson v. Pen- » In re Welman, 20 Vt. 653; Latless 

nmgton, 3 Green, N. J. 188. v. Holmes, 4 T. R. 660. And see United 

1 Metts V. Bright, 4 Dev. & Bat. 173. States v. Williams, 1 Paine, 261. In Peo- 

2 Lang V. Phillips, 27 Ala. 311 ; Cin- pie v. Clark, 1 Cal. 406, the majority of 
cinnati Bank v. Burkhardt, 100 U. S. the court held the day to be divisible, as 
686. respects the time when a statute goes 

» Crim. Law, I. § 279 et seq. into operation, being the moment of its 

* Salmon o. Burgees, 1 Hughes, 356 ; passage. See also United States v. Ar- 

In re Wynne, Chase Deo. 227, 251. nold, 1 Gallis. 348 ; Lang v. Phillips, 27 

'In re Richardson, 2 Story, 571. Ala. 311; Kimm w. Osgood, 19 Misso. 60. 

26 



CHAP. IV.] WHEN STATUTES TAKE EFFECT. 



§31 



Tiew, it has been held that a court is not forbidden to inform 
itself of the real date of the President's approval of an act. 
Therefore, where the date on its face was simply " December 4," 
it was adjudged competent, in order to ascertain the year, to 
resort to the records in the Secretary of State's office, and to 
the journals of Congress.^ Again, — 

Precedence. — When the order in which were passed two or 
more statutes bearing the same date becomes important, the 
chapter numbers may be looked into,^ as doubtless any thing else 
calculated to inform the judicial mind. 

§ 30. Knowledge of Statute impossible. — The rule, where a 
knowledge of the statute could not have reached the person 
charged with violating it, is considered in another connection.^ 

§ 31. Modifications of foregoing Rules. — To avoid practical 
hardships from the foregoing rules, there are in some of the States 
special provisions of law postponing the taking effect of statutes 



' GardBer v. The Collector, 6 Wal. 
499. And see Kennedy v. Palmer, 6 
Gray, 316 ; Turley v. Logan, 17 111. 151 ; 
Prescott V. Illinois and Michigan Canal, 
19 lU. 324 ; McCuUoch v. The State, 11 
Ind. 424 ; Southwark Bank v. Common- 
wealth, 2 Casey, Pa. 446; post, § 37. 
The above case of Gardner v. The Col- 
lector, and the reasoning of Miller, J. in 
the opinion, seem in effect to sustain the 
following just propositions; namely, 1. It 
being the duty of the judges to take ju- 
dicial notice of the contents of public 
statutes, which need not be proved before 
them as facts, they must also determine 
the dates of their enactment. 2. In as- 
certaining these, they should look at 
whatever is adapted to inform their 
minds. The date attached to the Presi- 
dent's signature, if full, will ordinarily 
suffice. If not full, resort may be had to 
the journals, the time of the publication 
of the statute, and other sources, to sup- 
ply the deficiency. If the ends of justice 
require the precise moment to be ascer- 
tained, this may be done in any way sat- 
isfactory to the minds of the judges. It 
may even be shown that the date which 
the President attached to his signature 
is an error. The learned judge con- 
densed the doctrine thus : " We are 



of opinion, on principle as well as au- 
thority, that, whenever a question arises 
in a court of law of the existence of a 
statute, or of the time when a statute 
took effect, or of the precise terms of a 
statute, the judges, who are called upon 
to decide it, have a right to resort to any 
source of information which in its nature 
is capable of conveying to the judicial 
mind a clear and satisfactory answer to 
such question; always seeking first for 
that which in its nature is most appropri- 
ate, unless the positive law has enacted 
a different rule." p. 511. Consult, as 
perhaps contra, The State u. Young, 3 
Vroom, 29. President's Proolamation. 
— The President's proclamation of June 
13, 1865, annulling restrictions upon in- 
ternal trade in the late insurgent States, 
was held to take effect on the beginning of 
the day. United States v. Norton, 97 U. S. 
164, decided on United States v. Lapeyre, 
17 Wal. 191. And, it is believed, any 
executive act carrying clemency to the 
subject, and not impairing the rights of 
other subjects, would be so construed. 

2 Metropolitan Board of Health v. 
Schmades, 3 Daly, 282, 10 Abb. Pr. u. s. 
205. And see St. Martin v. New Orleans, 
14 La. An. 113. 

s Crim. Law, I. § 296. 
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until a specified time after their enactment,^ or until they are 
published.^ Or the statute itself may, and it often does, fix a 
time different from the general one, when no constitutional inhi- 
bition prevents. But to work this result, its words must be 
direct and unequivocal.^ No legislative act can bind future legis- 
lation ; * therefore, if, while there is a general statutory provision 
postponing the taking eff'ect of statutes until a specified number 
of days after their publication or enactment, a statute is passed 
on its face to go into operation immediately, or at a different time 
from the general one, it does so ; this later expression of the legis- 
lative will prevailing over the earlier.^ 

Effect of postponing Statute. — A statute which is to become law 
at a future day is a nullity in the mean time. It does not even 
operate as notice to persons to be affected by it,^ nor does a re- 
pealing clause in it put an end to the law to be repealed.^ One 
cannot be punished under it for what he does before the day of 
its taking effect.^ 

§ 31 a. " From and after," — If a statute is to take effect " from 
and after " a day named, there is believed to be no certain rule 
either that it shall be on such day or on the next following one, 
but the entire provision and the special nature of the case will 
determine.® Where the words were " from and after the passage 

1 Cooper V. Curtis, 30 Maine, 488 ; " Price v. Hopkln, 13 Mich. 318. See 
Chapman v. The State, 2 Head, 36; Graves v. The State, 6 Texas Ap. 228; 
West Feliciana Railroad ti, Johnson, 5 Paddon v. Bartlett, 3 A. & E. 884, 896 j 
How. Missis. 273 ; Files v. Robinson, 30 Wood v. Riley, Law Rep. 8 C. P. 26. 
Ark. 487 ; The State v. Little Rock, &c. ^ McArthur v. Franklin, 16 Ohio State, 
Railway, 31 Ark. 701 ; Whitehead v. 193 ; Spaulding v. Alford, 1 Pick. 33. 
Wells, 29 Ark. 99 ; Johnson v. The State, ^ xhe State v. Bond, 4 Jones, N. C. 9. 
3 Lea, 469 ; Barry v. Viall, 12 R. I. 18. » Bishop Con. § 749 ; Lester o. Gar- 

2 Tredway o. Gapin, 1 Blackf. 299 ; land, 15 Ves. 248 ; Pugh v. Leeds, Cowp. 
The State v. Donehey, 8 Iowa, 396; 714; Wilkinson v. Gaston, 9 Q. B. 137; 
Calkin «. The State, 1 Greene, Iowa, 68; Isaacs v. Royal Ins. Co. Law Rep. 5 Ex. 
The State v. Stevenson, 2 Pike, 260 ; The 296 ; Wilcox v. Wood, 9 Wend. 346 ; Deyo 
State V. Superior District Court, 29 La. v. Bleakley, 24 Barb. 9; Sheets v. Selden, 
An. 223; Stine v. Bennett, 13 Minn. 153; 2 Wal. 177 ; Peables v. Hannaford, 18 
Smith V. Hoyt, 14 Wis. 252. See Parkin- Maine, 106. " Where time is computed 
son V. The State, 14 Md. 184 ; The State from an act done, the general rule is to 
V. Barrow, 80 La. An. 657 ; Thomas v. include the day. Where it is coraputed 
Scott, 23 La, An. 689 ; Scott y. Clark, 1 from the day of the act done, the day is 
Iowa, 70 ; Pilkey v. Gleason, 1 Iowa, 522. excluded It has been adopted by this 

3 Wheeler v. Chuhbuck, 16 111. 361. court, and must be regarded as settled in 
* The State v. Oskins, 28 Ind. 364. this commonwealth." Chapman J, in At 
5 Hunt V. Murray, 17 Iowa, 313 ; Or- kins v. Sleeper, 7 Allen, 487, 488, Contra, 

leans v. Holmes, 13 La. An. 502. Bemis v. Leonard, 118 Mass. 502, 508. 
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of this act," the day of its enactment was held to be included ; 
Story, J. observing, that, by the general rule, "where the com- 
putation is to be made from an act done, the day on which the 
act is done is to be included." ' But, where the words were, 
" from and after " a specified future date, the enactment was held 
not to go into operation until the day next succeeding such date.^ 
And probably many courts will hold to the distinction indicated 
by these two cases.^ 

§ 32. Treaties. — In international law, and as a contract be- 
tween nations, a treaty takes effect from the time it is signed ; 
its subsequent ratification relating back to such time. And this 
is held of our treaties with other nations. They are not, in this 
respect, affected by the special terms of our Constitution.* In a 
general way, the same rule governs a treaty ceding territory to 
us. " It is true," said Wayne, J., " that ... its national char- 
acter continues for all commercial purposes ; but full sovereignty, 
for the exercise of it, does not pass to the nation to which it is 
transferred until actual delivery. But it is also true, that the 
exercise of sovereignty by the ceding country ceases, except for 
strictly municipal purposes, especially for granting lands. And 
for the same reason in both cases ; because, after the treaty is 
made, there is not in either the union of possession and the right 
to the territory which must concur to give plenum dominium et 
utile." ° Yet, as a " law " under our constitution,^ and affecting 
private rights, it, like a statute which is fully enacted only on 
receiving the executive sanction, dates simply from the rati- 
fication.^ 

1 Arnold v. United States, 9 Cranch, ^ Davis v. Concordia,.9How. U. S. 280, 
104. s. p. United States v. Williams, 1 289 ; United States v. Eeynes, 9 How. 
Paine, 261 ; People i: Clark, 1 Cal. 406. U. S. 127, 148. And see Montault v. 
And see Hamlet v. Taylor, 5 Jones, N. C. United States, 12 How. U. S. 47 ; United 
36 ; In re Welman, 20 Vt. 65-3. Contra, States v. Pillerin, 13 How. U. S. 9 ; United 
Kex V. Moore, Jefferson, 9. States v. Killieux, 14 How. U. S. 189 ; 

2 Koltenbrock v. Cracraft, 36 Ohio United States v. Ducros, 15 How. U. S. 
State, 584. See The State v. Perrysburg, 88 ; Innerarity v. Mims, 1 Ala. 660 ; Mims 
14 Ohio State, 472. v. Huggins, 1 Ala. 676. 

8 See the first note to this section ; 6 Ante, § 11, 13, 14. 
Watson V. Pears, 2 Camp. 294. ^ Haver u. Yaker, supra ; United States 

* Haver v. Yaker, 9 Wal. 32; Hyltqn v. Arredondo, 6 Pet. 691. And see United 

V. Brown, 1 Wash. C. C. 343, and cases in States v. Percheman, 7 Pet. 51 ; Yeaker 

the next note. See Succession of Schaf- v. Yeaker, 4 Met. Ky. 33. 
fer, 13 La. An. 113. 
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CHAPTER V. 

THE ENACTMENT AND VALIDITY OP STATUTES. 

§ 32 a. Introduction. 

33, 34. Constitutional Validity. 

35-35 6. Interpreters of Constitution. 

36-37 a. Constitutional Formalities at Enactment. 

.38-41. Defects other than Constitutional. 

§ 32 a. How Chapter divided. — We shall consider, I. The 
Constitutional Validity of Statutes enacted in due Form ; 
II. The Interpreters of the Constitution ; III. Constitutional 
Formalities at the Enactment ; IV. Defects other than Con- 
stitutional. 

I. The Constitutional Validity of Statutes enacted in due Form. 

§ 38. People Sovereign — Legislative Bodies. — It is the theory 
of our State and national governments, that sovereignty dwells 
primarily with the people. For the orderly exercise of it, they 
have delegated so much as they chose, and no more, to the vari- 
ous official bodies and persons. Legislative powers have thus 
been conferred on our State legislatures and on Congress, the 
limits whereof, beyond which all attempted acts are nullities, are 
defined in the constitutions of the several States and the United 
States.! Hence, — 

ITuconstitutioual Statutes. — A statute, State or national, thus 
in excess of constitutional power, is deemed simply void, having 
no effect, direct or collateral, for any purpose whatever.^ Not 

1 And see Tennessee v. Davis, 100 v. Clark, 26 Ala. 439 ; Strong v. Daniel, 
U. S. 257, 275. 5 Ind. 348 ; Cincinnati, &c. Railroad v. 

2 1 Kent Com. 448-455 ; Marbury v. Clinton, 1 Ohio State, 77 ; Frye v. Par- 
Madison, 1 Cranch, 137 ; The State v. tridge, 82 111. 267 ; National Bank v. 
Fleming, 7 Humph. 152 ; Bliss v. Com- Southern Porcelain Manuf . Co. 55 Ga. 86 ; 
raonwealth, 2 Litt. 90 ; Bank of St. The State v. Osawkee, 14 Kan. 418. 
Mary's t. The State, 12 Ga. 475 ; Haley 
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even, like an erroneous judgment rendered by a competent tribu- 
nal on a valid law,^ will it protect an officer in performing any of 
its requirements, or obeying process founded upon it.^ In Eng- 
land, no superior law of the realm exists to override an act of 
Parliament.^ What is called constitutional law there is declared 
by the Parliament itself. Still, — 

§ 34. iTnconstitutional in Part. — A statute may be in conflict 
with the constitution in part, and the rest of it be free from 
objection. In which case, if the parts are properly separable, 
the courts will sustain what is sound, and reject the unsound. 
This may be so even where the sound and the unsound are in 
one section together.^ But if the unconstitutional parts are 
essential to Che constitutional, all must fail.^ And, beyond what 
thus comes from necessity, the doctrine has been laid down, and 
it seems to be just, that, if the parts are so mutually related as 
to make it evident the legislature intended them to constitute 
one whole, so that if all could not be carried into effect none would 
have received the legislative sanction, the case is within the same 
rule.^ On the other hand, absolute independence of the pro- 
visions is not a prerequisite to letting a part stand while the rest 
MV 

In By-laws. — As already seen,^ the like doctrine applies to 

1 The State v. Weed, 1 Fost. N. H. 262 ; mington, 76 N. C. 133 ; Lea v. Bumm, 2 
Eex V. Dyer, 6 Mod. 41. Norris, Pa. 237 ; The State v. Amery, 12 

2 Astrom V. Hammond, 3 McLean, 107 ; R. 1.64; Lathrop v. Mills, 19 Cal. 513; 
Pisher v. McGirr, 1 Gray, 1. Maize v. The State, 4 Ind. 342 ; Santo v. 

8 Dwar. Stat. 2d ed. 523. The State, 2 Iowa, 165 ; Mobile and Ohio 

* Bank of Hamilton v. Dudley, 2 Pet. Railroad v. The State, 29 Ala. 573. 
492, 526 ; Clark v. Ellis, 2 Blackf. 8 ; « Exchange Bank v. Hines, 3 Ohio 

Pisher v. McGirr, 1 Gray, 1; Steele v. State, 1,34; Hinze «. People, 92 111. 406 ; 

The State, 5 Blackf. 110 ; McCuUoch «. People v. Cooper, 83 111. 585 ; Ex parte 

The State, 11 Ind. 424 ; The State v. Towles, 48 Texas, 413 ; People v. Maha- 

AUen, 2 McCord, 55 ; Yarmouth v. North ney, 13 Mich. 481 ; Campau v. Detroit, 14 

Yarmouth, 34 Maine, 411 ; Myers v. Peo- Mich. 276 ; Eeed v. Omnibus Railroad, 

pie, 67 111. 503 ; Hagerstown v. Dechert, 33 Cal. 212 ; The State v. Perry, 5 Ohio 

32 Md. 369 ; McCready v. Sexton, 29 State, 497, 506. 

Iowa, 356 ; Christy v. Sacramento, 39 ^ Neely v. The State, 4 Baxter, 174 ; 
Cal. 3; The State v. Clarke, 54 Misso. 17 ; The State v. Dousman, 28 Wis. 541 ; Eck- 
Eood V. McCargar, 49 Cal. 117 ; Bucky hart v. The State, 5 W. Ya. 515 ; Warren 
V. Willard, 16 Fla. 330 ; The State v. v. Charlestown, 2 Gray, 84 ; Common- 
Newton, 59 Ind. 173; In re Jilz, 3 Misso. wealth v. Clapp, 5 Gray, 97; Common- 
Ap. 243 ; The State v. Clinton, 28 La. wealth v. Hitchings, 5 Gray, 482 ; Com- 
An. 201 ; Berlin v. New Britain, 9 Conn, monwealth o. Pomeroy, 5 Gray, 486, 
175; Robinson v. Bidwell, 22 Cal. 379, note. 

The State v. Swift, 11 Nev. 128 ; Gamble ' And see People v. Hill, 7 Cal. 97. 
V. McCrady, 75 N. C. 509 ; Darby v. Wil- s Ante, § 26. 
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municipal by-laws. " A by-law," said Lord Kenyon, C. J., " may 
be good in part and bad in part, yet it can be so only where the 
two parts are entire and distinct from each other." ^ 

Repeals in Statutes. — An act consisting of affirmative pro- 
visions and a repealing clause may be void as to the former and 
good as to the latter.^ Yet practically this would not be so com- 
monly ; because, " in most instances, the new provision is the 
motive for repealing the old, so that where the new cannot stand 
the repeal should not. It was in one case even held, that the 
clause, "All acts and parts of acts inconsistent with the pro- 
visions of this act are hereby repealed," was effectual, though the 
rest of the statute was unconstitutional.^ But nat only the rea- 
son just suggested shows that this doctrine cannot be sound in 
principle ; it is also unsound, and it has been so adjudged, be- 
cause, as observed in the Alabama court, " if the new law is void, 
the provisions of the former law cannot with propriety be said to 
be in conflict, or contravention of it." * 

II. The Interpreters of the Constitution. 

§ 35. The Courts. — It is a popular idea, not altogether absent 
from judicial opinions, that the courts are both specially and 
exclusively the interpreters of our constitutions. But nothing 
of this sort appears in the instruments themselves. The judges 
are indeed sworn to observe them ; so equally are all the other 
officers of the government. Their function is to decide judicial 
causes ; and, when a cause is presented to them involving a con- 
stitutional question, they must interpret the constitution as to it, 
and no appeal lies to any other department of the government. 
Thus far, therefore, the courts are the interpreters ; nor can the 
legislature, for example, interfere in any way with this function.^ 
But — 

1 Eex V. Faversham, 8 T. R. 352, 358. » Meshmeier v. The State, 11 Ind. 482. 

See also Commonwealth v. Dow, 10 Met. * Tims v. The State, 26 Ala. 165, 170; 

382; Austin v. Murray, 16 Pick. 121, 126, People v. Tiphaine, 3 Parker C. C. 241 ; 

Fitzacherly v. Wiltshire, 11 Mod. 352, 354 ; The State v. La Crosse, 11 Wis. 50 ; Shep- 

8. 0. nom, Fazakerly v. Wiltshire, 1 Stra. ardson v. Milwaukee, &c. Railroad, 6 Wis. 

462, 469 ; Lee v. Wallis, 1 Keny. 292, 295 ; 605. And see The State v. Hallock, 14 

Cincinnati v. Rice, 15 Ohio, 225 ; The State Nev. 202 ; Childs ti. Shower, 18 loy^a, 261. 

V. Snow, 8 R. 1. 64 ; The State i>. Copeland, 6 ^n,j gge Ex parte Blanchard, 9 Nev. 

3 R. I. 33. 101 ; Barnett v. Woods, 5 Jones Eq. 428, 

" Ely V. Thompson, 3 A. K. Mar. 70. 484. 
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Other Governmental Departments. — The other departments of 
the government, being bound equally with the judicial to obey 
the constitution, are under equal obligations to interpret it for 
themselves.^ Indeed there are doubtless circumstances in which 
the courts would feel obliged to place reliance upon, and give 
effect to, the interpretation made by another branch of the gov- 
ernment.* There are, moreover, many constitutional questions 
arising only in such forms that they can never be taken before 
the courts ; so that, if the other departments before which they 
present themselves could not interpret the constitution to decide 
them, this " supreme law " would be as to them of no practical 
effect. 

§ 35 a. Further of Courts interpreting. — Except in the one in- 
stance about to be mentioned, courts will not take jurisdiction of 
a cause simply on the ground that it involves an interpretation 
of the constitution.^ Some, on the other hand, and perhaps in a 
degree all, avoid the consideration of constitutional questions 
except when forced on them in forms of procedure permitting of 
due argument and deliberation.* The interpretation of the high- 
est tribunal is binding on the inferior ones, the same as are its 
decisions on other questions of law." 

§ 35 h. As between States and United States. — The COurtS of a 
State are the highest judicial interpreters of its constitution. 
And when a question of the meaning of a State constitution 
comes before the Supreme Court of the United States, it is bound 

1 See this topic discussed, Bishop First But where no such wrong is done, it is 
Book, § 114-123. supposed that acts of the executire with- 

2 We are perhaps wanting in author- in the general scope of its powers, and 
ity on this precise point ; but in United by virtue of law, cannot be reviewed ; 
States V. Lytle, 5 McLean, 9, 17, 18, the though, to some extent, the letter of the 
court refused to interfere with the Inter- law may not have been followed." Mc- 
pretation of a statute by the executive Lean, J. Of a like sort Is Mathews v. 
department ; observing, that the execu- Shores, 24 111. 27. And see post, § 104. 
tive is bound to give effect to laws regu- ^ Jones v. Black, 48 Ala. 540 ; Hoover 
lating its duties, in doing which it must v. Wood, 9 Ind. 286 ; Lopez v. The State, 
necessarily interpret them. "And, where 42 Texas, 298; Padelford v. Savannah, 
such construction has been acted on for 14 Ga. 438. 

a great number of years, under the sane- * Parker v. The State, 5 Texas Ap. 

tions of the lawmaking power, it becomes 579 ; Taylor v. Flint, 35 Ga. 124 ; Hoover 

a serious question how far the judicial v. Wood, supra ; People v. Mahaney, 13 

power can or should Interfere. . . . Mich. 481 ; Shelden v. Miller, 9 La. An. 

Where, under an executive construction 187. 

of the law, a wrong is done to an indi- ^ Wheeler w. Rice, 4 Brews. 129; Pierce 

vidual, the courts will give him redress, v. Pierce, 46 Ind. 86. 
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by such State interpretation.^ In like manner, the interpretations 
of the courts of the United States are controlling over the State 
tribunals as to the Constitution of the United States.^ And an 
appeal, by writ of error, lies from a final judgment of a State 
court to the Supreme Court of the United States, in certain cases 
involving the construction of the national constitution.^ The 
State courts are bound by the constitution of the United States 
to the extent of permitting those of one State to pass upon the 
validity, under it, of the legislation of another State.* 

III. Constitutional Formalities at Enactment. 

§ 36. In General. — A statute, to be valid, must be enacted by 
the body and in the manner prescribed by the constitution. 
Thus,— 

Legislative Body — People. — The people,^ having by the con- 
stitution transferred their law-making power to a legislative 
body, can no longer, without a recall of some portion of the 
power thus granted, exercise it directly. This proposition is 
universally conceded. But there are differences as to some of 
its applications. To explain, — 

statute to take Effect on Popular Approval — Municipal Corpora- 
tion. — Whether an individual entrusted with an authority can 
delegate it to another depends on its nature. An agency with a 
discretion cannot be delegated, but a mere ministerial one may.® 
Therefore, quite conclusively, a body of official persons, endowed 
with the discretionary power of making laws, cannot transfer it 
to other hands. But it is consistent with the nature of a law 
that it authorize associations of men to govern themselves in 
their own affairs ; therefore, as already seen,^ a statute may 

1 Aicardi w. The State, 19 Wal. 635; nard w. Marshall, 8 Pick. 194. See Kean 
Cass V. Johnston, 95 U. S. 860 ; Bank v. Rice, 12 S. & R. 203. 

of North Bennington v. Bennington, 16 ^ Ante, § 33. 

Blatch. 53. 6 Bishop Con. § 350. As to powers 

2 Bank of United States v. Norton, 3 A. more analogous to the law-making, see 
K. Mar. 423 ; Ex parte BushneU, 9 Ohio The State v. Bell, 34 Ohio State, 194 ; 
State, 77. Matthews v. Alexandria, 68 Misso. 115 ; 

8 E. S. of U. S. § 709; Bridge Propri- The State v. Fiske, 9 R. I. 94; Springer 

etors V. Hoboken Co. 1 Wal. 116 ; The v. McSpadden, 49 Misso. 299. 
Binghampton Bridge, 3 Wal. 51 ; Winn ' Ante, § 18 ; Covington v. East St. 

V. Jackson, 12 Wheat. 135. Louis, 78 III. 548 ; Lothrop v. Stedman, 42 

* StoddartJi. Smith, 6Binn. 856; Bray- Conn. 583. And see People v. Nally, 49 



Cal. 478. 
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establish a municipal corporation, with power to enact reasonable 
by-laws.^ And it was never doubted that such a statute may be 
submitted, for acceptance or rejection, to the people dwelling in 
the locality to be affected thereby. Yet considerable numbers of 
courts have held, that an ordinary act of legislation is void, if, by 
its terms, its going into effect depends on a popular vote.^ In- 
deed, a count would probably show a greater number of cases in 
favor of this doctrine than against it. We may doubt whether 
these cases have proceeded on a right vie,w of the question. It 
is beyond dispute, in general, that the going into effect of a legis- 
lative act may be made to depend on the happening of a future 
event,^ or a contingency ; and that, for example, one expired may 
be revived on the transpiring of a fact to be established by procla- 
mation.* The legislature, in exercising its judgment on the 
advisability of a measure, may well be governed by the yet unas- 
certained fact of the popular approval or disapproval of it ; be- 
cause, as is well known, laws which do violence to public opinion 
are not enforced, and often tend to evil, while, if such opinion 



1 Taxes, &c. — And to levy taxes, and 
the like. United States v. New Orleans, 
98 U. S. 381. 

2 Barto».Hirarod,4Seld.48.3; Thome 
r. Cramer, 15 Barb. 112 ; The State v. 
Parker, 26 Vt. 357 ; People v. Collins, 3 
Mich. 343 ; The State v. Copeland, 3 
R. I. 33 ; Parker o. Commonwealth, 6 
Barr, 507 ; The State v. Scott, 17 Misso. 
521 ; The State v. Field, 17 Misso. 529 ; 
Louisville v. Baird, 16 B. Monr. 246 ; Pat- 
erson v. Society, 4 Zab. 385 ; Maize v. 
The State, 4 Ind. 342 ; Meshmeier v. The 
State, 11 Ind. 482 ; Santo v. The State, 
2 Iowa, 165; The State v. Swisher, 17 
Texas, 441 ; Grant u. Courter, 24 Barb. 
232 ; Clarke v. Rochester, 24 Barb. 446 ; 
People V. Stout, 23 Barb. 349 ; Louisville 
and Nashville Railroad v. Davidson, 1 
Sneed, 637; Morford v. Unger, 8 Iowa, 
82; Geebrick v. The State, 5- Iowa, 491 ; 
Bank of Rome v. Rome, 18 N. Y. 38; 
Peck V. Weddell, 17 Ohio State, 271 ; Rice 
V. Foster, 4 Harring. Del. 479 ; Coming v. 
Greene, 23 Barb. 33 ; Johnson v. Rich. 9 
Barb. 680 ; Morgan v. Monmouth Plank 
Road, 2 Dutcher, 99 ; People v. Salomon, 
46 lU. 415 ; The State v. Weir, 33 Iowa, 
134; Ex parte Wall, 48 Cal. 279, 313; 
Brown v. Fleischner, 4 Oregon, 132. 



2 Lothrop V. Stedman, 42 Conn. 583; 
Smith V. Janesville, 26 Wis. 291 ; The 
State V. New Haven, &c. Co. 43 Conn. 
351 ; Fredericton v. Reg. 3 Canada, S. C. 
505. 

* The Aurora, 7 Cranch, 382. In a 
Texas case, Lipscomb, J. said: "There 
is no analogy between the act of our 
legislature, and the various acts of Con- 
gress depending upon a future contin- 
gency of a rebellion, insurrection, foreign 
war, a treaty, or the acts of a foreign 
power. These do not depend upon the 
vote of the constituency of Congress, but 
on a contingency over which they have 
no control." The State v. Swisher, 17 
Texas, 441, 448. On the other hand, in 
Virginia, where the validity of statutes 
depending on a vote of the people was 
sustained, Lee, J. delivering the opinion 
of the court, said : " Now, if the legisla- 
ture may make the operation of its act 
depend on some contingency thereafter 
to happen, or may prescribe conditions, 
it must be for them to judge in what con- 
tingency, or upon what condition, the act 
shall take effect. They must have the 
power to prescribe any they may think 
proper." Bull v. Read, 13 Grat. 78, 90, 
91. 
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favored them, their results might be good. Therefore to provide 
for ascertaining the popular opinion by a vote of the people, and 
to make the going into effect of a statute dependent on the fact 
thus arrived at, would seem but a legitimate form of contingent 
legislation, in the highest degree just in all cases where the legis- 
lative body doubts concerning such fact and deems it essential. 
This is not a transferring, by this body, of any part of the legis- 
lative power to the people, but intelligently exercising its own.^ 
How generally the full doctrine thus stated is, in recent times, 
held by the courts it would be difficult to ascertain ; but, where 
the submission is of a local statute to the people of the locality, 
or of a general one to be accepted or rejected in particular places 
where the vote is taken, popularly termed in some of its forms a 
local option law, the constitutional validity of the proceeding is 
almost universally conceded.^ By some opinions, at least, it 
makes no difference that the law affects equally the entire people 
of the State.^ In Rhode Island, where this sort of general legis- 
lation has been deemed unconstitutional, the courts sustained an 
act which provided for a popular vote on the question of its 
repeal, and, if a majority decide for repeal, it shall have no 
effect after the tenth day from and after the rising of the 
session of the General Assembly at which the votes are to be 
counted.* 

§ 36 a. One Subject, expressed in Title. — The constitutions of 
some of the States provide, that no statute shall embrace more 
than one subject, and it shall be expressed in "the title.^ There 
are States wherein this provision is deemed directory only, so 

1 Consult, for the aflSrmative side of wealth v. Hoke, 14 Bush, 668 ; Frederie- 

this proposition, Locke's Appeal, 22 Smith, ton v. Reg. 3 Canada S. C. 505. See 

Pa. 491 ; for the negative. Ex parte Wall, English v. The State, 7 Texas Ap. 171; 

48 Cal. 279, 313. The State v. St. Joseph, 37 Misso. 270; 

^ Locke's Appeal, supra ; Smith v. Holcomb v. Davis, 56 111. 413. Contra, 

McCarthy, 6 Smith, Pa. 359 ; The State Ex parte Wall, 48 Cal. 279, 313 (compare 

V. O'Neill, 24 Wis. 149 ; Monroe v. The with Robinson v. Bidwell, 22 Cal. 379) ; 

State, 8 Texas Ap. 343 ; Anderson v. Parker a. Commonwealth, 4 Pa. Law 

Commonwealth, 13 Bush, 485 ; The State Jour. Rep. 163 ; Lammert v. Lidwell, 62 

V. Morris Common Pleas, 7 Vroom, 72 ; Misso. 188. 

People V. Reynolds, 5 Oilman, 1 ; People 3 Smith v. Janesville, 26 Wis. 291. 

V. Salomon, 51 111. 37 ; Erlinger v. Boneau, And see People c. Collins, 3 Mich. 343 ; 

51 111. 94; Commonwealth v. Dean, 110 Blanding v. Burr, 13 Cal. 343. 
Mass. 357 ; Guild u. Chicago, 82 111. 472 ; * The State v. Copeland, 3 R. I. 33. 

The State v. Wilcox, 42 Conn. 364 ; The And see Williams v. Cammack, 27 Missis. 

State V. Cooke, 24 Minn. 247 ; Common- 209. 
wealth V. Weller, 14 Bush, 218 ; Common- ' Parkinson v. The State, 14 Md. 184. 
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that a statute enacted in violation of it is good.^ But generally 
it is regarded as mandatory, rendering the contravening enact- 
ment void.2 Still, by the common doctrine, as a statute may be 
good in part and ill for the residue,^ if the title specifies one sub- 
ject and no more, and the parts relating to it are separable from 
the rest, they will be held valid while the residue is adjudged 
void.* The title need indicate the subject only in a general way, 
without entering into details ; and aD auxiliary provisions prop- 
erly attaching to it, and constituting with it one whole, may be 
embraced within the enactment.^ 



1 In re Boston Mining, &c. Co. 61 Cal. 
624; The State v. Covington, 29 Ohio 
State, 102 ; Pirn v. Nicholson, 6 Ohio State, 
176, 180 ; Washington v. Page, 4 Cal. 388 ; 
Cooley Const. Lim. 81, 82, 150. 

2 Cannon v. Hemphill, 7 Texas, 184 ; 
Weaver v. Lapsley, 43 Ala. 224 ; The 
State V. Miller, 45 Misso. 495 ; Cannon v. 
Mathes, 8 Heisk. 504 ; San Antonio v. 
Gould, 34 Texas, 49; GifEord v. New Jer- 
sey Railroad, 2 Stockton, 171 ; Parkinson 
V. The State, supra ; Hill v. Decatur, 22 
Ga. 203 ; Phillips v. New York, 1 Hilton, 
483 ; Madison, &c. Railroad v. Whiteneck, 
8 Ind. 217 ; Bright v. McCuUough, 27 Ind. 
223 : Keller v. The State, 11 Md. 525; 
Cooley Const. Lim. 141 et seq. 

a Ante, § 34. 

* Jones V. Thompson, 12 Bush, 894; 
Allegheny County Home's Case, 27 Smith, 
Pa. 77 ; Walker v. The State, 49 Ala. 
329 ; People v. Briggs, 50 N. Y. 553 ; Ex 
parte Moore, 62 Ala. 471 ; In re Sackett, 
&e. Streets, 74 N. Y. 95 ; Fuqua v. Mullen, 
13 Bush; 467 ; Rader v. Union, 10 Vroom, 
509. And see Shields u. Bennett, 8 W. 
Va. 74. 

6 Alabama. — Miles v. The State, 40 
Ala. 39 ; Weaver v. Lapsley, 43 Ala. 
224; Walker v. The State, 49 Ala. 329; 
Lowndes o. Hunter, 49 Ala. 507; Tal- 
la^see Manuf . Co. v. Glenn, 50 Ala. 489 ; 
The State v. Price, 60 Ala. 568 ; Moses 
V. Mobile, 62 Ala. 198 ; Key v. Jones, 52 
Ala. 238 ; Boyd v. The State, 63 Ala. 601 ; 
Adler v. The State, 65 Ala. 16 ; Watson 
». The State, 55 Ala. 158. 

Arkansas. — Fletcher v. Oliver, 25 Ark. 
289; Worthen v. Badgett, 32 Ark. 496. 

Georgia. — Bibb County Loan Assoc. 
V. Richards, 21 Ga. 592 ; AUen v. Tison, 50 



Ga. 374 ; Ex parte Conner, 51 Ga. 571 ; 
Ayeridge v. Social Circle, 60 Ga. 404. 

Illinois. — Nelfing a. Pontiac, 56 111. 
172 ; People v. Wallace, 70 111. 680 ; Burke 
V. Monroe, 77 111. 610 ; Guild v. Chicago, 
82 m. 472 ; Fuller v. People, 92 111. 182. 

Indiana. — Hatwood «. The State, 18 
Ind. 492 ; Gabbert v. Jeffersonville Rail- 
road, 11 Ind. 365; Igoe v. The State, 14 
Ind. 239; The State v. Adamson, 14 Ind. 
296; Thomasson v. The State, 15 Ind. 
449 ; The State v. Young, 47 Ind. 160, 
154; Williams v. The State, 48 Ind. 306; 
Henderson v. The State, 50 Ind. 234. 

Iowa. — Williamson v. Keokuk, 44 
Iowa, 88 ; Farmers' Ins. Co. v. Highsmith, 
44 Iowa, 330. 

Kansas. — Division of Howard, 15 
Kan. 194; The State v. Bankers, &c. Ben- 
efit Assoc. 23 Kan. 499. 

Kentucky. — Gibson v. Belcher, 1 Bush, 
145 ; Hind v. Rice, 10 Bush, 628 ; Collins 
V. Henderson, 11 Bush, 74 ; Fuqua v. 
Mullen, 13 Bush, 467 ; Rowland Coal, &c. 
Works V. Brown, 13 Bush, 681 ; Allen v. 
Hall, 14 Bush, 85. 

Louisiana. — City Nat. Bank v. Mahan, 
21 La. An. 751 ; The State v. Daniel, 28 
La. An. 38 ; Police Jury of Plaquemines 
V. Packard, 28 La. An. 199 ; New Orleans 
V. Dunbar, 28 La. An. 722 ; The State v. 
Garrett, 29 La. An. 637. 

Maryland. — Washington v. Franklin 
Railroad, 34 Md. 159 ; McGrath v. The 
State, 46 Md. 631. 

Michigan. — People v. Wands, 23 Mich. 
385; People v. Hurlbut, 24 Mich. 44, 65, 
57; People v. Bradley, 36 Mich. 447; 
People V. Young Men's, &c. Soc. 41 Mich. 
67. 

:. — Stuart v. Kinsella, 14 
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§ 36 h. other like Provisions. — There are Other like provisions 
in the constitutions of some of the States, but discussions of them 
are not desirable here.'' 

§ 37. Judicial Knowledge and Proof. — The public Statutes are 
parts of the law of the land, whereof the courts take judicial 
notice ; and, to some extent, by-laws and classes of statutes not 
public are made such by legislative mandate.^ Private statutes 



Minn. 524; The State v. Cassidy, 22 
Minn. 312, 323. 

Missouri. — The State v. Miller, 45 
Misso. 495; The State v. Bank of the 
State, 46 Misso. 528 ; In re Goode, 3 
Misso. Ap. 226; Murdock </. Woodson, 
2 Dil. 188. 

Nebraska. — Smails v. White, 4 Neb. 
353 ; The State v. Lancaster, 6 Neb. 474. 

Nevada. — The State v. Silver, 9 Nev. 
227. 

New Jersey. — The State v. Union, 4 
Vroom, 350 ; Eader v. Union, 10 Vroom, 
509. 

New York. — Glorersville i^. Howell, 7 
Hun, 345 ; People u. O'Brien, 38 N. Y. 
193 ; People v. Lawrence, 41 N. Y. 137 ; 
Gaskin u. Meek, 42 N. Y. 186; People v. 
Rochester, 50 N. Y. 525 ; People v. Briggs, 
50 N. Y. 553 ; Harris v. People, 59 N. Y. 
599 ; People v. Willsea, 60 N. Y. 507 ; 
People V. Banks, 67 N. Y. 568 ; People v. 
Brinkerhoff, 68 N. Y. 259; Kerrigan u. 
Force, 68 N. Y. 381 ; Billings v. New 
York, 68 N. Y. 413; Gloversyille v. How- 
ell, 70 N. Y. 287 ; Sharp v. New York, 31 
Barb. 572 ; Gaskin v. Anderson, 55 Barb. 
259 ; Gaskin v. Meek, 8 Abb. Pr. n. s. 
312 ; Central Cross-town Railroad v. 
Twenty-third Street Railroad, 54 How. 
Pr. 168 ; Hardenbergh «. Van Keuren, 4 
Abb. N. Cas. 43 ; NeuendorfE v. Duryea, 
6 Daly, 276. 

Pennsylvania. — Allegheny County 
Home's Case, 27 Smith, Pa. 77 ; State 
Line, &c. Railroad's Appeal, 27 Smith, 
Pa. 429 ; City Sewage Utilization Co. v. 
Davis, 8 Philad. 625 ; West Philadelphia 
Passenger Railroad v. Union Passenger 
Railroad, 9 Philad. 495 ; Commonwealth 
V. Dickinson, 9 Philad. 561. 

South Carolina. — Morton v. Comptrol- 
ler-General, 4 S. C. 480. 

Tennessee. — Cannon v. Mathes, 8 
Heisk. 604. 



Texas. — The State v. Deitz, 30 Texas, 
511 ; The State v. Shadle, 41 Texas, 404 
The State v. McCracken, 42 Texas, 383 
Giddings v, San Antonio, 47 Texas, 548 
Peck V. San Antonio, 51 Texas, 490 
Albrecht v. The State, 8 Texas Ap. 216 
Cox V. The State, 8 Texas Ap. 254. 

West Virginia. — Shields v. Bennett, 8 
W. Va. 74. 

Wisconsin. — Mills v. Charleton, 29 
Wis. 400 ; Evans v. Sharp, 29 Wis. 564. 

1 For example, as to Amendatory 
Statutes. — Armstrong v. Berreman, 13 
Ind. 422 ; Greencastle Southern Tump. 
V. The State, 28 Ind. 382 ; Jones v. Davis, 
6 Neb. 33 ; Sovereign v. The State, 7 
Neb. 409; The State u. Parsons, 11 
Vroom, 123; The State v. Liedtke, 9 
Neb. 490 ; Plummer v. People, 74 111. 361 ; 
Blakemore v. Dolan, 60 Ind. 194 ; The 
State V. Cain, 8 W. Va. 720; Shields v. 
Bennett, 8 W. Va. 74. As to Special 
Laws. — Devine v. Cook, 84 Bl. 590; 
Brown v. The State, 23 Md. 503 ; Hart 
V. People, 89 111. 407 ; Welker v. Potter, 
18 Ohio State, 85 ; In re Clinton Street, 2 
Brews. 699 ; The State v. Cape Girardeau, 
&c. Railroad, 48 Misso. 468 ; The State 
V. Thileneus, 48 Misso. 479. Uniform. — 
Brooks u. Hyde, 37 Cal. 366. Style of 
Enacting Clause. — A clause of the con- 
stitution specifying the style of the enact- 
ing clause is held by some courts to be 
only directory. Cape Girardeau o. Riley, 
62 Misso. 424; St. Louis v. Foster, 52 
Misso. 513; by others, mandatory. The 
State V. Rogers, 10 Nev. 250. 

2 Post, § 396, 406 ; 1 Greenl. Ev. § 5, 
6, 480 ; Lane v. Harris, 16 Ga. 217 ; Sims 
0. Marryat, 17 Q. B. 281, 288, 292; For- 
man v. Dawes, Car. & M. 127 ; The State 
V. Bailey, 16 Ind. 46 ; Berliner v. Water- 
loo, 14 Wis. 378 ; Clare v. The State, 5 
Iowa, 509. 
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always, un'der the common-law rules, require to be proved to the 
judge.^ With us, the ordinary prima-facie proof of statutory laws 
is by the production, in court, of a copy purporting to be printed 
by public authority .^ Now, — 

Looking into Records. — If a public statute is in question, and 
there is a suggestion that it is not correctly printed, the court 
will inform itself of the true reading by referring to the original 
in the office of the Secretary of State.^ And the public record 
of it, kept by the proper officer, is by all opinions prima-fade cor- 
rect and the statute valid, and by a part of the opinions abso- 
lutely conclusive.* Still the legislative journals are records;^ 
and some of our courts will look into them and into the engrossed 
bills, to learn whether an act received the constitutional major- 
ity,^ and otherwise conformed to requirements which were vital, 
and not merely directory ; ' holding it void when thus affirma- 
tively shown not to have been duly enacted. 



1 lb. ; 1 Bishop Mar. & Div. § 421 ; 
Brett V. Beales, Moody & M. 416, 421, 425 ; 
Allegheny v. Nelson, 1 Casey, Pa. 332. 

2 1 Greenl. Ev. § 480 ; Bound v. Wis- 
consin Central Kailroad, 45 Wis. 543; 
Clark V. Janesville, 10 Wis. 136. See 
Needham v. Thresher, 49 Cal. 393. 

3 Clare u. The State, 5 Iowa, 509; 
Evans v. Browne, 30 Ind. 514; Paine v. 
Lake Erie, &c. Railroad, 81 Ind. 283. 
And see ante, § 29 ; The State v. Lee, 37 
Iowa, 402 ; Goldsmith v. Augusta, &c. 
Railroad, 62 Ga. 468; 

* Annapolis v. Harwood, 32 Md. 471 ; 
The State v. Pagan, 22 La. An. 545; 
Larrison v. Peoria, &.c. Railroad, 77 111. 11 ; 
Louisiana State Lottery Co. v. Richoux, 
23 La. An. 743; The State v. Swift, 
10 Nev. 176 ; The State v. Rogers, 10 
Nev. 2-50 ; English c. Oliver, 28 Ark. 
317 ; Brodnax v. Groom, 64 N. C. 244 ; 
People u. Marlborough, 54 N. Y. 276; 
The State v. Liedtke, 9 Neb. 462 ; Usener 
c. The State, 8 Texas Ap. 177 ; Bender 
V. The State, 53 Ind. 254; Kilgore v. Ma- 
gee, 4 Norris, Pa. 401 ; Blessing v. Gal- 
veston, 42 Texas, 641 ; Miller v. The 
State, 3 Ohio State, 475 ; The State v. 
Septon, 3 R. 1. 119 ; Erie and North East 
Railroad v. Casey, 2 Casey, Pa. 287; Mc- 
CuUoch V. The State, 11 Ind. 424 • People 
V. Devlin, 33 N. Y. 269. 



6 The State v. Smalls, 11 S. C. 262 ; 
Moody V. The State, 48 Ala. 115. 

8 Sedgwick on Statutes, 68, 69, refer- 
ring to Purdy v. People, 4 Hill, N, Y. 384 ; 
De Bow V. People, 1 Denio, 9 ; Commer- 
cial Bank v. Sparrow, 2 Denio, 97 ; Jones 
V. Hutchinson, 43 Ala. 721 ; Common- 
wealth V. Jackson, 5 Bush, 680. 

' Ramsey v. Heenan, 2 Minn. 330 ; 
Dew V. Cunningham, 28 Ala. 466; The 
State V. McBride, 4 Misso. 303; South 
Ottawa V. Perkins, 94 U. S. 260 ; Worthen 
V. Badgett, 32 Ark. 496 ; Brady v. West, 
50 Missis. 68 (overruling Green v. Weller, 
32 Missis. 650) ; Legg v. Annapolis, 42 
Md. 203; Ryan v. Lynch, 68 HI. 160; 
Opinion of Justices, 52 N. H. 622 ; People 
V. LcEwenthal, 93 111. 191 ; Perry v. Selma, 
&c. Railroad, 58 Ala. 546 ; Berry v. Bal- 
timore, &c. Railroad, 41 Md. 446 ; People 
V. Hurlbut, 24 Mich. 44, 53. And see 
Blake v. National Banks, 23 Wal. 307, 
321. For various questions relating to 
the manner of passing and approving 
bills, see Harpending v. Haight, 39 Cal. 
189 ; The State v. Pagan, 22 La. An. 545 ; 
Solomon v. Cartersville, 41 Ga. 157; 
Danielly v. Cabaniss, 52 Ga. 211 ; The 
State V. Buckley, 54 Ala. 599 , Hardee v. 
Gibbs, 50 Missis. 802 ; Division of How- 
ard, 15 Kan. 194; Hull u. Miller, 4 Neb. 
503. See also St. Louis v. Shields, 62 
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§ 37 a. Estoppel — Admissions. — As private persons cannot 
make laws, they are not estopped,^ or otherwise bound by their 
admissions,^ on the question whether or not a statute has been 
constitutionally passed. 

IV. Defects other than ConBtitwtional. 

§ 38. Motives — (By-law) . — Evil motives and bad faith are 
never to be imputed by a court to the legislative body ; so that 
no statute, public or private, is held void on these grounds.^ It 
is the same also of a city by-law.* And, — 

Fraud. — In general, though not without some doubt as to 
purely private statutes,^ a legislative enactment will not, it 
seems, be held void for fraud practised on the legislature in pro- 
curing its passage.® If this is so, we have doubtless here the 
only exception to the rule, that fraud vitiates the transactions 
into which it enters. 

§ 39. Mistake. — It has been held that a statutory provision, 
inserted through pure inadvertence and mistake, will, on this fact 
clearly appearing, be disregarded.'^ In Illinois, by mistake, the 
Governor signed a bill ; and his private secretary, finding it on 
his table signed, sent, in the usual routine of business, a message 
to the House announcing his approval. Within twenty minutes, 
the Governor discovering the error transmitted to the Speaker a 
notice of the facts, and it was read aloud. He then returned the 
bill to the proper branch of the legislature with his signature 
erased, and with his objections thereto, it never having been out 
of his possession. It was held not to become a law. The court 
considered, that, as it had not passed out of his custody, the 

Misso. 247 ; O'Hanlon v. Myers, 10 Rich. ^ Freeport v. Marks, 9 Smith, Pa. 253. 
128. 6 1 Bishop Mar. & Div. § 687, 690-692, 

1 South Ottawa v. Perkins, 94 U. S. and places there referred to ; 2 Bl. Com. 

260; Boyd W.Alabama, 94 U.S. 645. See 346; Commonwealth v. Breed, 4 Pick. 

Burrows v. Bashford, 22 Wis. 103 ; Green 460 ; Waterford, &c. Railway v. Logan, 

V. Green, 14 La. An. 39. 14 Q. B. 672, 680. 

" Happel V. Brethauer, 70 111. 166. « Broom Leg. Max. 2d ed. 42, referring 

And see Jones v. Perry, 10 Terg. 59. to Stead v. Carey, 1 C. B. 496, 516, 522. 

3 Kountze v. Omaha, 5 Dil. 443 ; The See Charles River Bridge v. Warren 
State V. Eau Claire, 40 Wis. 538; The Bridge, 7 Pick. 344 ; Jersey City, &c. Rail- 
State V. Pagan, 22 La. An. 545 ; Wright road v. Jersey City, &c. Railroad, 5 C. E. 
V. Defrees, 8 Ind. 298 ; People v. Shepard, Green, 61. 

36 N. Y. 285, 289. And see The State v. 7 Pond v. Maddox, 38 Cal. 572. 
King, 12 La. An. 593. 
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writing of his name did not constitute final action upon it. 
" While within such control and custody, the right to reconsider 
is a necessary incident to the power to act." ^ 

§ 39 a. Acts not within Legislative Function. — We have seen, 
that, with us, all power is in the people, who by written con- 
stitutions have given to the legislative bodies whatever they 
chose.2 But, in fact, our State legislatures, unlike Congress, 
have thus been endowed with all legislative power, subject 
merely to specified exceptions and limitations.^ Still it results 
that the legislature cannot exercise a function not in its nature 
legislative ; and, though a thing of this sort should be attempted 
in the form of a statute, it will be null. Now, — 

§ 40. statutes against Fundamental Justice. — While it would 
not be a legislative function to change the orbit of the earth, and 
statutes attempting it would be void, is it otherwise where the 
legislative endeavor is to subvert the fundamental principles of 
right and justice ? In point of abstract theory the two cases are 
identical, and acts of the latter sort — that is, subversive of fun- 
damental right and justice — are equally void with the former. 
Able judges in all ages have so declared.* But, while astrono- 
mers agree as to what is the orbit of the earth, the professors of 
moral science differ more or less concerning the fundamental 
principles of justice. Legislators are to judge of the right and 
expediency of the laws they frame, and plainly the courts have 
not in general any jurisdiction to reverse their decision.^ There- 
fore, as a practical question, rarely, if ever, will a considerate 
court so set its opinion against the legislative judgment on a 
point of morals as to hold a statute void on the ground now under 
consideration.^ But — 



1 People V. Hatch, 19 111. 283, 288, » Davis v. The State, 2 Texas Ap. 
opinion by Caton, 0. J. 425 ; Stapp v. The State, 3 Texas Ap. 

2 Ante, § 33. 138, 140 ; Leonard v. Wiseman, 31 Md. 
8 Commonwealth v. Drewiy, 15 Grat. 201. And see Ex parte Delaney, 43 Cal. 

1 ; People v. Flagg, 46 N. Y. 401 ; Page 478. 

V. Allen, 8 Smith, Pa. 338. e Bishop First Book, § 88-91, where the 

* Day V. Saradge, Hob. 85, 87 ; Bon- authorities are more fully collected, and 

ham's Case, 8 Co. 114 o, 118 o; Crora- the question is discussed more at large; 

well's Case, 4 Co. 12 a, 13 a; London v. Dorman v. The State, 34 Ala. 216, 235; 

Wood, 12 Mod. 669, 687, 688 : Baltimore People v. Gallagher, 4 Mich.- 224, 253; 

V. The State, 15 Md. 376, 469; Ham v. Plint, &c. Plank-road v. WoodhuU, 25 

McClaws, 1 Bay, 93 ; Bowman v. Middle- Mich. 99 ; Jewell u. Weed, 18 Minn. 272 ; 

ton, 1 Bay, 252 ; Morrison v. Barksdale, In re Lower Chatham, 6 Vroom, 497 ; 

Harper, 101. People v. Hayden, 50 N. Y. 525; People 
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Granting Private Property. — It has been held, for example, that 
a State, like an individual, cannot convey what it does not own ; 
so that, independently of constitutional inhibitions, an act is void 
which attempts to transfer to one private person the vested prop- 
erty of another.! Again, — 

§ 41. Impossible. — If the legislature enacts an impossibility, 
no court will undertake to carry it into effect.^ Of this sort is a 
case of — 

Repugnance. — Provisions in irreconcilable repugnance cannot 
stand together. Either all or a part, as the particular instance 
may require, will be held void.* Of a somewhat different nature 
is — 

Ambiguity. — Where the statutory terms are of such uncertain 
meaning, or so confused, that the courts cannot discern with 
reasonable certainty what is intended, they will pronounce the 
enactment void.* Yet they will not do this on account of a mere 
slight inaccuracy of expression.^ 

V. Briggs, 50 N. Y. 553; People v. Flagg, 429 ; Sallivan v. Adams, 3 Gray, 476. 

46 N. Y. 401 ; People u. Mahaney, 18 And see Scrinegrour v. The State, 1 

Mich. 481 ; Lee ». Bude, &c. Railway, Chand. 48. 
Law Rep. 6 C. P. 576, 582. * McConvill v. Jersey City, 10 Vroom, 

1 Hoyew. Swan, 5 Md. 237,244; Bow- 38; The State v. Boon, Taylor, 246; 
man v. Middleton, 1 Bay, 252. And see Cheezem v. The State, 2 Ind. 149 ; King 
Williams v. Register, Cooke, Tenn. 214 ; v. The State, 2 Ind. 523. See Huntsville 
Hoke V. Henderson, 4 Dev. 1 ; Owens v. v. Phelps, 27 Ala. 55 ; Sullivan v. Adams, 
Kain, 5 Hayw. 106 ; Austin v. Trustees, 3 Gray, 476 ; Ex parte George, T. U. P. 
1 Yeates, 260 ; Ten Eyck v. Frost, 5Cow. Charl. 80 ; The State v. Liedtke, 9 Neb. 
346 ; Wilkinson v. Leland, 2 Pet. 627, 468 ; The State v. Craig, 23 Ind. 185. 
658. 5 Evans v. Commonwealth, 3 Met. 

2 "Van Alstineu. People, 37 Mich. 523; 453; Haynes v. The State, 5 Humph. 
The State v. Douglass, 5 Sneed, 608. 120; The State v. Cooper, 5 Day, 250; 

8 Post, § 65 ; United States v. Cantril, People v. Shepard, 36 N. Y. 285 ; The 
4 Cranch, 167 ; Gillespie v. The State, 9 State v. Nichols, 12 Rich. 672. See post, 
Ind. 380 ; Albertson v. The State, 9 Neb. § 79, 81, 145, 146. 
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CHAPTER VI. 

THE SEVERAL CLASSES OP STATUTES DISTINGUISHED. 

§ 42. In General. — Statutes are divided into a considerable 
number of classes ; and some of the divisions are important, oth- 
ers are of little consequence. Not to enter minutely into this 
subject, we shall find the following helpful : — 

Ancient and Modern. — In England, the statutes prior to Edward 
II. are sometimes termed ancient, while the later ones are called 
modern.^ But this is a distinction of no practical value with us. 
A division everywhere important is into — 

§ 42 a. Public and Private — General and Special. — These cor- 
relate terms are, in practical use, nearly synonymous.^ 

Public or General, defined. — A public or general statute is one 
which affects either all the people of the State ; ^ or all of a particular 
condition, class, or locality therein, in distinction from individuals 
designated by name or description.* More specifically, — 

Explained. — The distinction between public and private stat- 
utes is, in the old books, somewhat obscure, and considerable 
numbers of the cases are contradictory. Nor are perfect harmony 
and precision established in the modern law. But the later ten- 
dency of the courts, especially in our own country, is to enlarge, 
rather than restrict, the class of statutes deemed public ; ^ and, on 
the whole, our definition above indicates, as nearly as general 
language can, the better modern doctrine. To illustrate, — 

§ 42 h. Local. — A local statute, whereof the precise bounds are 
not well defined, but it is one limited in its operation to some minor 
locality within the State,® may be either public or private.' Now, — 

iDwar. Stat. 2(1 ed.460;Wilb. Stat. 213. 6 Kerrigan o. Force, 68 N. Y. 381; 

2Wilb. Stat. 218; Jacob Diet. Statute; People o. O'Brien, 38 N. Y. 193, 195; 

Clark V. Janesville, 10 Wis. 1-36. Gaskin v. Anderson, 55 Barb. 259 ; The 

8 Barrington's Case, 8 Co. 136 /-, 138 b. State u. Common Pleas, 21 Ohio State, 

« Brooks V. Hyde, 37 Cal. 366 ; Cox v. 1 ; People v. Allen, 1 Lans. 248 ; Troy v. 

The State, 8 Texas Ap. 254, 287-289 ; Bacon, 2 Abb. Ap. 127 ; People v. Harper, 

The State v. Baltimore, 29 Md. 516 ; 91 111. 357 ; Healey v. Dudley, 5 Lans. 

Jones V. Axen, 1 Ld. Raym. 119, 120, 115; People v. Hills, 35 N. Y. 449, 451 ; 

Samuel v. Evans, 2 T. R. 569 ; Wheeler Gaskin v. Meek, 42 N. Y. 186. See Cox 

u. Philadelphia, 27 Smith, Pa. 338. v. The State, 8 Texas Ap. 254, 257. 

' Winooski v. Gokey, 49 Vt. 282. ' Yellow River Imp. Co. v. Arnold, 46 

43 



§ 42 e THE WEITTEN LAWS. [BOOK I. 

Municipal Charter. — By the prevailing modern authority in 
this country, perhaps contrary to the old rule,^ a statutory 
charter of a municipal corporation is a public or general law.^ 
And — 

other Local Statutes. — The broad doctrine may now be laid 
down, that, if otherwise a statute is public, it is so notwithstand- 
ing it has effect only in a particular locality or place.^ So — 

§ 42 c. Classes of Persons. — It has been sometimes deemed 
that statutes operating only on particular classes of persons are 
private ; * but now, where they concern the class, in distinction 
from the individuals, they are treated as public.^ Hence — 

§ 42 d. Private or Special. — A private or special statute is one 
which affects only particular persons or things.^ Thus, — 

Charters of Private Corporations — are private or special laws.' 

§ 42 e. Common-law modifications — Same under Constitutions. — 
With these general distinctions, this chapter wLU close. The 
books disclose some modifications of common-law doctrines not 
necessary to be stated here. And, under our State constitutions, 
there are still further modifications and distinctions. But to dis- 
cuss them would take us too far away from the principal object 
of this volume. 

Wis. 214, 222; Kerrigan «. Force, supra ; Rauscher, 1 Lea, 96; McCuen v. The 

Orr V. Rhine, 45 Texas, 345; People v. State, 19 Ark. 630; People v. Davis, 61 

Davis, 61 Barb. 456. Barb. 456 ; McLain v. New York, 3 Daly, 

1 The State v. Bergen, 5 Vroom, 438. 32. 

See, as to the general nature of this sort of * Ingram v. Foot, 1 Ld. Raym. 708, 

statute, Dwar. Stat. 2d ed. 464, 465; The 709, 12 Mod. 611, 618; Dive v. Maning- 

State V. Parsons, 11 Vroom, 1, 123 ; The ham, 1 Plow. 60, 65. 

State V. Newark, 11 Vroom, 297 ; People ' Wheeler v. Philadelphia, 27 Smith, 

V. Wallace, 70 111. 680 ; Brackett v. Peo- Pa. 338. See the old distmctions in Hol- 

ple, 72 111. 593 ; Kilgore v. Magee, 4 land's Case, 4 Co. 75 a. 

Norris, Pa. 401 ; People v. Cooper, 83 111. * Wheeler v. Philadelphia, supra ; The 

585. State v. Cleland, 68 Maine, 268 ; Estep 

2 Wmooski v. Gokey, 49 Vt. 282; Dil. v. Hutchman, 14 S. & R. 435; Wright v. 
Mun. Corp. 2d ed. § 50 ; Fauntleroy v. Ware, 50 Ala. 549. 

Hannibal, 1 DU. 118; Belmont v. Mor- " Mandere v. Bonsignore, 28 La. An. 

rill, 69 Maine, 314, 317. 415 ; Burliop v. Milwaukee, 21 Wis. 258 ; 

8 Levey v. The State, 6 Ind. 281 ; In Perry t>. New Orleans, &c. Railroad, 55 

re Wakker, Edra. Sel. Gas. 575 ; Raw- Ala. 413. See Clark v. Janesville, 10 

lings V. The State, 2 Md. 201 ; Kerrigan Wis. 136; The State v. Camden Common 

V. Force, 9 Hun, 185; The State v. Pleas, 12 Vroom, 495. 
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CHAPTER VII. 

THE SEVEEAL PAETS OF A STATUTE CONSIDERED. 

§ 43. Introduction. 
44-47. The Title. 
48-51. The Preamble. 
52-61. Purview and its Subdivisions. 
62-65. Precedence of Provisions. 
66, 67. Division into Sections. 

§ 43. How Chapter divided. — We shall consider, I. The Title ; 
II. The Preamble ; III. The Purview and its Subdivisions ; 
IV. The Precedence of Provisions ; V. The Division of a Stat- 
ute into Sections. 

I. The Title. 

§ 44. Different Sources of Title and Manner of making it. — The 
effect of the title, on the construction of a statute, must, in rea- 
son, be greater or less according to the manner of making it, by 
whom made, and its connection with the bill during its passage 
through the legislative body. In England, the ancient methods 
of enacting laws were not uniform, and they seem to have varied 
with the different dates, nor were they at any time the same as 
now.i " Formerly," it is said in Bacon's Abridgment, describing 
one of the old methods, " the bill was in the nature of a petition " 
from the Commons to the King. " These petitions were entered 
upon the Lords' Rolls, and upon these rolls the royal assent was 
likewise entered. And upon this, as a groundwork, the judges 
used, at the end of the Parliament, to draw up the act of Parlia- 
ment into the form of a statute, which was afterwards entered 
upon the rolls called the Statute Rolls, which was different 
from those called the Lords' Rolls, or the Rolls of Parliament. 
Upon which Statute Rolls, neither the bill, nor petition from the 
Commons, nor the answer of the Lords, nor the royal assent, was 
entered, but only the statute, as it was drawn up and penned by 
1 See Pref . to EufEhead's Statutes. 
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the judges." ^ If the act, as it appeared on the Statute Rolls, 
had a title, it was the work of the judges, not of Parliament.^ 
When afterward the statutes came to be drawn up in due form 
before being enacted, which was perhaps during the reign of 
Hen. VII.,^ the title, though one was prefixed, did not " pass the 
same form as the rest of the act ; only the speaker, after the act 
is passed, mentions the title, and puts the- question upon it." 
Then it is changed if the members choose.* With us, the title 
appears in the bill, subject to the same formalities as any other 
part of it, during its entire progress through the legislative body. 
Probably no serious consequences come from this difference, but 
it is properly to be borne in mind. 

§ 45. No Part of Act. — Equally in ancient and modern times, 
in England and in this country, the title is regarded as not a part 
of the act, being likened to the title of a book, which is not a 
part of the book ; ^ occupying, indeed, a position not unlike 
that of the caption of an indictment, explained in another con- 
nection.s Still, — 

§ 46. Weight to be given Title. — In construing a statute, we 
do not look upon the title as in all circumstances a mere nullity. 
Perhaps, in England, where it "is usually framed only by the 
clerk of that house in which the bill first passes, and is seldom 
read more than once," ^ and the other J)eculiarities above de- 
scribed exist, it should have less weight in questions of construc- 
tion than in this country. The doctrine seems indeed to have 
been there held, that it cannqt be taken at all into the consid- 
eration.^ Yet by the better, opinion there, certainly here, it may 
be referred to in a doubtful case in aid of the inquiry into the 
legislative intent ; ^ and, since such intent may sometimes be 

' Bac. Abr. Court of Pari. E. kins, 6 Mod. 62 ; ' Chance v. Adams, 1 Ld. 

2 Attorney-General . v. Weymouth, Raym. 77 ; Rex v. Williams, 1 W. Bl. 93, 

Amb. 20, 23; Dwar. Stat. 2d ed. 500. 95; Bradford v. Jones, 1 Md. 351; Ogden 

* The date is stated by Dwarris, as v. Strong, 2 Paine, 584 ; The State v. 

above, to be about the eleventh year of Welsh, 3 Hawks, 404 ; Cohen v. Barrett, 

Henry "VII. But it seems, that the new 5 Cal. 195 ; Pluramer u. People, 74 111. 

practice came gradually into use, begin- 361 ; Commonwealth v. Slifer, 3 Smith, 

ning at a still earlier period. And see Pa. 71. 

16 Howell St. Tr. 743, note ; 1 Bl. Com. » Crim. Proced. I. § 653 et seq. 
183. 7 Dwar. Stat. 2d ed. 501. 

< Attorney-General v. Weymouth, su- s Attorney-General v. Weymouth, 

pra, at p. 23 ; Dwar. Stat. 2d ed. 322, Amb. 20, 22. 
328, » Rex v. Cartwright, 4 T. R. 490; 

6 Bac. Abr. Statute, A; Mills v. Wil-, Stradling v. Morgan, 1 Plow. 199, 203; 
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controlling in the interpretation, the title may thus restrict the 
purview.^ But the cases in which it so operates are exceptional ; 
for commonly it will not extend or restrain any provision in the 
body of an act.^ Further than as manifesting the legislative 
intent, it can have no force ; therefore ordinarily, if the words 
of the enacting clause are larger in meaning than those of 
the title, they will prevail, even in a penal statute.^ Where 
there is no ambiguity in the statute itself, the title is not to be 
regarded.* 

Chapter Headings, &c — The chapter headings and the like, in 
the revisions of statutes and in codes, are deemed to be of some- 
what greater effect than the ordinary titles to legislative acts.^ 

§ 47. Constitutional Effect! — We have already seen, that, in 
some of the States, a special effect is given to the title under a 
constitutional provision.^ 

II. The Preamble. 

§ 48. Compared with Title. — The preamble is similar to the 
title in its effect on the interpretation, yet of influence some- 
what greater. Thus, — 

No Part of Statute. — Though enacted with the statute, as the 
title is in our American legislation, like the latter it is deemed 
not to constitute of it a part.'^ Still, — 

Rex V. Gwenop, 3 T. R. 133, 137 ; Dwar. 2 Hadden v. The Collector, 5 Wal. 107; 

Stat. 2d ed. 501, 502 ; The State v. Ste- People v. Abbott, 16 Cal. 358. 

phenson, 2 Bailey, 334 ; Burgett v. Bur- ' ^ United States v. Briggs, 9 How. U. S. 

gett, 1 Ohio, 469 ; Chesapeake and Ohio 351 ; Bartlett v. Morris, 9 Port. 266; Blue 

Canal v. Baltimore and Ohio Railroad, 4 v. McDuffie, Busbee, 131. 

Gill & J. 1, 90, 91 ; United States v. * Eastman v. McAlpin, 1 Kelly, 157 

Fisher, 2 Cranch, 358, 386 ; The State In re Boston Mining, &c. Co. 51 Cal. 624 

V. Fields, 2 Bailey, 554; The State v. Commonwealth k. Slifer, 3 Smith, Pa. 71 

Smith, Cheves, 157 ; Bradford v. Jones, United States v. McArdle, 2 Saw. .367. 

1 Md. 351 ; Ogden v. Strong, 2 Paine, ^ Barnes v. Jones, 51 Cal. 308 ; People 

584; Cohen U.Barrett, 5 Cal. 195; Gar- v. Molyneux, 40 N. Y. 113; HufC v. 

rigus V. Parke, 39 Ind. 66 ; Connecticut AIsup, 64 Misso. 51 ; Griffith v. Carter, 8 

Mutual Life Ins. Co. v. Albert, 39 Misso. Kan. 565 ; Battle v. Shivers, 39 Ga. 405 ; 

181 ; Nazro v. Merchants' Mutual Ins. The State v. Popp, 45 Md. 432; United 

Co. 14 Wis. 295; United States ». Union States v. Fehrenback, 2 Woods, 175; 

Pacific Railroad, 91 U. S. 72, 82. Nicholson v. Mobile, &c. Railroad, 49 Ala. 

1 United States v. Palmer, 3 Wheat. 205. And see post, § 61. 

610, 631 ; The State v. Stephenson, 2 « Ante, § 36 a. 

Bailey, 334 ; Field v. Gooding, 106 Mass. ' Mills v. Wilklns, 6 Mod. 62 ; Bac. 

310. Abr. Statute, A. 
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Weight. — As showing the inducements to the act, it may have 
a decisive weight in a doubtful case.' But where the body of 
the statute is distinct, it will prevail over a more restricted pre- 
amble.2 More particularly, — 

§ 49. Intent and Reasons. — We look to this introductory mat- 
ter for the general intent of the legislature, — the reasons and 
principles on which the law proceeds.^ So that, to the extent to 
which these can influence the interpretation, the preamble be- 
comes important. Hence, — 

Not control, but explain. — It may, for example, explain an 
equivocal expression in the enacting clause.* It will seldom, at 
least, extend this clause;^ in a doubtful case it may restrain 
it,^ — propositions not in their nature absolute.''^ In the words 
of Ellenborough, C. J. : " In a vast number of acts of Parliament, 
although a particular mischief is recited in the preamble, yet the 
legislative provisions extend far beyond the mischief recited. 
And whether the words shall be restrained or not must depend 
on a fair exposition of the particular statute in each particular 
case, and not upon any universal rule of construction." ' And, 
on the other hand, if the preamble should be found broader than 
the act itself, while of its own force it would not enlarge the 
meaning, it may do in this direction whatever can be accomplished 

1 Mills V. Wilkins, supra ; Mason v. 372. And see, as to both title and pre- 
Armitage, 13 Ves. 25, 36 ; Crespigny v. amble, 1 Kent Com. 460 ; Salkeld v. 
Wittenoora, 4 T. K. 790, 793 ; Gray v. Johnston, 1 Hare, 196, 207 ; Rex v. Sut- 
Soanes, 2 Jur. 1040 ; The Salters' Com- ton, 4 M. & S. 532 ; Hahon v. Cove, 1 B. 
pany v. Jay, 3 Q. B. 109 ; Fellowes o. & Ad. 538, 558. 

Clay, 4 Q. B. 313, 339. * Clark v. Bynum, 3 McCord, 298 ; 

2 Pattison a. Bankes, Cowp. 540, 543; WoodrufE w. Gilchrist, 15 Johns. 89 ; Nash 
Lees d. Summersgill, 17 Ves. 508 ; Mace v. AUen, 4 Q. B. 784. 

V. Cammel, Lofft, 782 ; The State v. But- « lb. ; Dwar. Stat. 2d ed. 660, referring 

ler, 3 McCord, 383 ; Rex v. Marks, 3 to Wilson v. Knubley, 7 East, 128. 

East, 157 ; Rex v. Athos, 8 Mod. 136, " Dwar. Stat. 2d ed. 661 ; Ryall v. 

144; Holbrook u. Holbrook, 1 Pick. 248, RoUe, 1 Atk. 165, 174, 182. Contra, 

251; Laidler v. Young, 2 Har. & J. 69; Copeman v. Gallant, 1 P. Wms. 314, 320; 

The State v. Findley, 1 Brev. 107 ; Blue Hughes v. Chester, &c. Railway, 1 Drew. 

V. McDuffie, Busbee, 131 ; United States & S. 524. 

V. Briggs, 9 How. U. S. 351 ; Sussex Peer- ' Kearns v. Cordwainers, 6 C. B. N. s. 

age Case, 11 CI. & F. 86, 143 ; Caledonian 388 ; Pattison v. Bankes, Cowp. 540, 643 ; 

Railway v. North British Railway, 6 Ap. Wilmot v. Rose, 3 Ellis & B. 563; Mason 

Cas. 114, 122, 124. v. Armitage, 18 Ves. 26, 36. 

» United States v. Webster, Daveis, ' In Rex v. Pierce, 3 M. & S. 62, 66. 

D. C. 38 ; Fowler v. The State, 6 Day, And see Trueman w. Lambert, 4 M. & S. 

81 ; Gray v. Soanes, 2 Jur. 1040 ; Pray v. 234, 239. 
Edie, 1 T. R. 313 ; Rex v. Corry, 6 East, 
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by a consideration of the reasons which impelled the legislative 
mind.^ 

§ 50. RecitationB of Facts. — Commonly a preamble contains 
recitations of facts. In the interpretation of statutes, as of con- 
tracts,^ the surroundings are taken into the account. And the 
recitations in the preamble must be accepted as, at least, prima 
facie, and perhaps conclusively, correct.^ In a private act, they 
are evidence only as between the State and the private party.* 
When viewed as a key to the interpretation, they should in rea- 
son be deemed conclusive of the recited facts ; because, whether 
really true or not, they explain the legislative perspective in 
enacting the statute, and only this is in any case gained by the 
interpreter in looking at the surroundings. Therefore, also, such 
matter is to have no other weight than is given it in other 
cases of construction, when it comes to the knowledge of the 
judge through other means. 

§51. In General. — Dwarris^ observes: "Lord Coke consid- 
ered the rehearsal, or preamble, a key to open the understanding 
of the statute ; and it is properly considered ^ a good mean for 
collecting the intent, and showing the mischiefs which the makers 
of the act intended to remedy. The civilians say Cessante legis 
prooemio, cessat et ipsa lex ; but English lawyers are aware how 
seldom the key will unlock the casket ; how rarely the preamble 
is found to state, besides the primary occasion of the law, the 
full views of the proposer of it. A particular mischief is often 
alluded to ; but that is soon lost sight of (cessat procemium'), 
wider objects are embraced, and a general remedy is provided. 
' It is nothing unusual in acts of Parliament,' says Lawrence, J., 
« for the enacting part to go beyond the preamble ; the remedy 
often extends beyond the particular act or mischief which first 
suggested the necessity of the law.' ^ ' It certainly does appear, 

1 And see Bywater v. Brandling, 7 B. Iiegislature. — As to resolutions of the 
& C. 643. legislature, see Commissioners v. The 

2 Bishop Con. § 576. State, 9 Gill, 379. 

8 Sedgw. Stat. Law, 66; Rex v. Sut- * The State v. Beard, Smith, Ind. 276, 

ton, 4 M. & S. 532 ; Elmondorfl v. Car- 1 Ind. 460 ; Branson v. Wirth, supra, 

michael, 3 Litt. 472 ; McReynolds v. See Edinburgh, &c. Railway v. Linlith- 

Smallhouse, 8 Bush, 447, 456 ; Allison v. gow, 3 Macq. H. L. Cas. 691, 704. 
Louisville, &c. Railroad, 10 Bush, 1 ; Bran- ^ D^ar. Stat. 2d ed. 504. 
son V. Wirth, 17 Wal. 32, 44. See Reg. v. « 4 Inst. 330. 
Haughton, 1 Ellis & B. 501 ; United States ' Bex v. Marks, 3 East, 157, 165. 
V. Claflin, 97 U. S. 546. Resolutions of 
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from the preamble of the act,' said Lord EUenborough, in the 
same case, ' as if it were mainly directed against combinations 
for purposes of mutiny and sedition ; but there are words suffi- 
cient in the enacting part to satisfy the preamble, and, after deal- 
ing with offences of that description, the act goes on in more 
extensive terms, and embraces other more general objects ; and, 
as there is no word of reference in the latter part (as such'), I 
see no reason for restraining the common import of the words 
used.' ' Sometimes' — it is well expressed in another report^ — 
' the legislature having a particular mischief in view, which was 
the primary object of the statute, merely state that in the pre- 
amble, and then go on in the body of the act to provide a remedy 
for general mischiefs of the same nature, but of different species, 
neither expressed in the preamble, nor perhaps then in imme- 
diate contemplation.' " 

III. The Purview and its Subdivisions. 

§ 52. Elsewhere. — Something of the subject of this sub-title 
appears in " Criminal Procedure," where the indictment on stat- 
utes is explained.^ Yet we shall substantially avoid repetition. 

Purview defined. — The purview is " that part of an act of the 
legislature which begins with the words ' Be it enacted,' &c. and 
ends with the repealing clause." ® Such is the full meaning ; but 
the term is sometimes employed in a narrower sense,* as exclud- 
ing provisos, exceptions, and the like. Thus Dwarris says: 
"The parts of statutes are — in a popular, though not legal, 
sense — the title, the preamble, the purview or body of the act, 
clauses, provisos, exceptions."* 

The Parts — are chiefly designated as follows : — 

§ 53. Clause. — This is a word depending largely for its mean- 
ing on the connection in which it is employed.^ It signifies less 
than " purview," yet not necessarily less than a sentence viewed 
grammatically. As, in grammar, the word " clause " denotes a 
part of a sentence, and qualifiying words are required to show 
the particular part, and how much ; so, in legal language, it is 

1 Mace V. Caramel, Lofft, 783. And * Crim. Prooed. I. § 634. 
see Fellowes v. Clay, 4 Q. B. 313, 339. 5 Dwar. Stat. 2d ed. 500. 

2 Crim. Proced. I. § 634 et seq. » Crim. Proced. I. § 634. 
' Bouv. Law Diet. tit. Purview, refer- 
ring to Cooke, Tenn. 330; 8 Bibb, 181. 
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believed to indicate a part of a statutory provision, the particular 
part, and how much, to appear from the context. And, though 
the term " clause " almost always contemplates some portion of 
the purview, no reason appears why it may not refer also to a 
member of the preamble. 

§ 54. Interpretation Clause. — Not all statutes have an inter- 
pretation clause. But of late such a clause has become common, 
especially in England. Ordinarily it occupies one section, some- 
times more ; in some it is placed at the beginning, in others at 
the end. Its efPect may be to require a different interpretation 
from what otherwise would be given the statute,^ or even to im- 
part a novel signification to particular words ; ^ and whatever in 
this respect it provides, the courts, as a general proposition, to 
which there are possibly exceptions, are bound to accept. 

§ 55. Interpreting this Clause. — This clause is not always meant 
to render the meaning plainer. If commonly it is, it often fails 
in its object ; for, first, it must itself be interpreted ; and, sec- 
ondly, the difficulty of interpreting the main provisions may be 
greater with the rule it furnishes than without.^ In general, this 
sort of clause, like other provisions in derogation of the common 
law,^ is to be construed strictly ; ^ though, on the other hand, it 
is said not always to be so.^ Thus, — 

Gaming — (Lottery Tickets). — While the general doctrine re- 
quires criminal statutes to be subjected to a strict interpretation, 
it is provided in Tennessee,^ Mississippi,^ Virginia,® and probably 
in some other States, that those against gaming be remedially 
construed. But the acts which have thus changed the rule for 
this class of offences appear themselves to be taken strictly ; for 
they are not applied to subsequent statutes making designated 
kinds of gaming felony, all others having before been misde- 
meanor," nor are they extended to statutes for the suppression of 
the sale of lottery tickets.^^ k 

1 Smith V. The State, 28 Ind. 321 ; ' McGowan v. The State, 9 Yerg. 184, 
People V. Soto, 49 Cal. 67. 197 ; Hewlett t>.The State, 5 Yerg. 144,152. 

2 Grim. Prooed. I. § 358. 8 Cain v. The State, 13 Sm. & M. 456 ; 

3 And see Dwar. Stat. 2d ed. 509 ; Seal v. The State, 13 Sm. & M. 286. 
Denman, C. J. in Reg. «. Cambridgeshire, ' Commonwealth v. Chubb, 5 Rand. 
7 A. & E. 480 ; Meux v. Jacobs, Law Rep. 715. 

7 H. L. 481. 1" McGowan v. The State, 9 Yerg. 184. 

* Post, § 119. " Commonwealth v. Chubb, 5 Rand. 

6 Sedgw. Stat. Law, 59. 715, 722. See Cain v. The State, supra; 

8 Dwar. Stat. 2d ed. 509. Seal v. The State, supra. 
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§ 56. Enacting Clause. — The words " enacting clause '' are not 
often employed in discussions on the interpretation of statutes. 
In those relating to the indictment or declaration they are com- 
mon, and in this view they are considered by the author in 
another connection.^ Most frequently they refer to the main 
body of a statute or some leading provision, excluding its pro- 
visos ; they may or not include an exception.^ 

§ 57. Proviso. — "A proviso '^ is something engrafted upon a 
preceding enactment," * generally ^ introduced by the word " pro- 
vided." It is commonly, in the absence of any contrary indication, 
construed to affect merely the one paragraph to which it is attached.^ 
How it is regarded in pleading we saw in another connection.'^ 

§ 58. Exception. — An exception is a clause similar to a pro- 
viso, and of a like effect on the pleadings,® ordinarily introduced 
by the word " except." It " can only operate where, but for the 
exception, that which is excepted would have been included in 
the prior enactment." ^ 

§ 59. Saving Clause. — "A saving in a statute is only an 
exemption of a special thing out of the general things men- 
tioned." 1° There is no particular rule for its location, or its 
verbal form ; but it is generally near or at the end, commencing, 
" Nothing in this act shall," &c. Nice questions of interpretation 
sometimes grow out of this clause,^^ but in pleading it is seldom 
or never regarded. 

1 Crim. Proced. I. § 634, 635, and in see Farmers' Bank v. Hale, 59 N. T. 53; 
subsequent sections. Bank for Savings v. The Collector, 3 Wal. 

2 If we should seek an exact defini- 495 ; Roberts v. Tarboro, 41 Texas, 449 ; 
tion, it would be by following the Ian- Lastro v. The State, 3 Texas Ap. 363 ; 
guage of learned courts in treating of Waters v. Campbell, 4 Saw. 121. 
indictments and declarations on statutes. ' Crim. Proced. I. § 635, 637-639. 

A good illustration would be the opinion ^ Crim. Proced. I. § 635-639 ; Blasdell 

in Blasdell v. The State, 5 Texas Ap. v. The State, 5 Texas Ap. 263 ; Wood- 

263. An abundance of this sort of matter ward v. The State, 5 Texas Ap. 296 ; 

is referred to in Crim. Proced. as above. Smith v. The State, 5 Texas Ap. 318. 

s Dwar. Stat. 2d ed. 514. » Dwar. Stat. 2d ed. 516, referring to 

« Gregory's Case, 6 Co. 19 6 ; Poster's Zouch b. Moor, 2 Eol. 274, 280 ; 14 Vin. 

Case, 11 Co. 56 6; Rex v. Taunton Saint Abr. Grants, H. 13, pi. 61. Denied by 

James, 9 B. & C. 831, 836. Campbell, A. G. arguendo, 8 B. & A. 

6 Carroll v. The State, 58 Ala. 396. 641. 

6 Spring V. Olney, 78 111. 101 ; Pearce w Dwar. Stat. 2d ed. 513, referring to 

V. Bank of Mobile, 33 Ala. 693 ; Ex parte HallisweU v. Bridgewater, 2 Anderson, 

Partington, 6 Q. B. 649, 658 ; Rex v. 190, 192. 

Newark-upon-Trent, 3 B. & C. 59, 71 ; " See People v. Gill, 7 Cal. 356 ; Coch- 

Gushing v. Worrick, 9 Gray, 382. Other ran v. Taylor, 13 Ohio State, 382; Downs 

Questions. — Further as to the proviso, v. Huntington, 35 Conn. 588. 
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§ 60. Other Clauses — There are occasionally other clauses, 
not necessary to be dwelt upon in this connection ; as, " an 
appeal clause, a clause showing to what places the operation of 
the act shall extend, a clause showing from what date the opera- 
tion of the act is to commence and how long it shall continue in 
force." ^ 

§ 61. Marginal Notes. — The marginal notes to the sections, 
when abstracts of their contents, introduced to facilitate refer- 
ence, are, in principle, and reasonably also in authority, of no 
weight in the interpretation if the mere work of an editor.^ 
But where they are parts of the authentic record of the statute, 
and especially where they were in any way attached to the bill 
dui-ing its passage through the legislative body, they may be 
regarded similarly to the title.^ And, beyond this, what is in 
form a marginal note may be a part of the statute itself.* 

IV. The Precedence of Provisions. 

§ 62. Construed together. — In another connection we shall see, 
that, though there are on a subject various statutes passed at dif- 
ferent dates, all should be construed together as parts of one 
whole. ^ Afortiorii therefore, should all the clauses and sections 
of each separate statute. And, — 

Purview to prevail. — We have already seen, that, in a case of 
conflict between the purview and the title or preamble, the for- 
mer is to prevail.® But how is it where the parts of the purview 
cannot be reconciled ? 

§ 63. Conflicts in Purview, on Principle. — When all the stat- 
utes of a given Parliament appeared in the rolls without dates, 
and all were referred to the day of its original assembling,^ the 
fact was still known that they were enacted at different times. 
And the presumption was, and it was reasonable, that each suc- 
cessive clause came subsequently to the one next preceding it ; 
so that, in a case of irreconcilable conflict, the later took prece- 
dence of the earlier. With us, and in England in modern times, 

1 Dwar. Stat. 2d ed. 511. ' In re Venour's Settled Estates, 2 Ch. 

2 Claydou v. Green, Law Rep. 3 C. P. D. 522, 525. 

511, 521, 522. See Attorney-General v. * Rex v. Milverton, 5 A. & E. 841, 854. 

Great Eastern Railway, 11 Ch. D. 449, b So^.i, § 82, 86 et seq. 

465 ; Birtwhistle v. Vardill, 7 CI. & E. 6 Ante, § 46, 48, 49. 

895, 920. ' Ante, § 44. And see ante, § 28. 
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the several parts of each particular statute are enacted simulta- 
neously, and they appear so by the legislative records. So, in 
reason, there is no room for the former presumption ; and the 
rule now ought to be, that the location of a clause in the purview- 
is immaterial ; and, if two clauses are irreconcilably repugnant, 
this may vitiate the whole, or the part to which the clauses 
relate,^ or the one or the other may be made to give way, accord- 
ing to the nature of the ease ; the particular locality of the clauses 
not being an element in the account. Let us, however, look a 
little at what has been laid down. 

§ 64. Parts controlling One Another. — It is common doctrine, 
never questioned, that, for the purpose of interpretation, all the 
parts of a statute are to be looked at together, and one part 
may control another. If possible, they are to be reconciled.^ 
Thus, — 

General and Particular. — Where there are words expressive of 
a general intention, and then of a particular intention incom- 
patible with it, the particular must be taken as an exception to 
the general, and so all the parts of the act will stand.^ And, as 
a broad proposition, general words in one clause may be re- 
strained by the particular words in a subsequent clause of the 
same statute.* This doctrine applies even to statutes enacted 
at different dates, and it will be more fully illustrated in other 
connections.^ Again, — 

In Harmony with other Laws. — If still conflicting clauses are 
reconcilable, the one will be preferred which best harmonizes 
with the other laws and with the justice of the case.^ 

§ 65. Irreconcilable. — There are assumed to be cases which 
will baffle all attempts at reconciling the repugnant parts. For 
such the doctrine is laid down, that what is last in the order of 
the words shall nullify the irreconcilable matter before.'^ Further 
as to which, — 

Proviso and Saving Clause. — A proviso directly contrary to the 

1 Ante, § 41. 6 gge post, § 112 a, 112 6, 126, 131, 152, 

2 Ebbs V. Boulnois, Law Rep. 10 Ch. 156. 

Ap. 479, 484; Gye v. Felton, 4 Taunt. ' Kansas Pacific Railway u. Wyan- 

876 ; Scott v. The State, 22 Ark. 369. dotte, 16 Kan. 587. 

3 Stockett u. Bird, 18 Md. 484; ' Packer v. Sunbury and Erie Eail- 
Clmrchill v. Crease, 5 Bing. 177, 180. road, 7 Harris, Pa. 211, 219 ; Ryan v. 

4 Covington v. McNickle, 18 B. Monr. The State, 5 Neb. 276; Gibbons v. Brit-. 
262 ; Long v. Culp, 14 Kan. 412. tenum, 66 Missis. 232. 
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purview has, on this distinction, been permitted to stand to the 
overturning of the purview ; " because it speaks the later inten- 
tion of the legislature." ^ We have seen^ that this reason, how- 
ever good at one time in England, is not so now ; consequently 
the result derived from it is not good. Generally a saving clause 
is located after the main purview,^ so in this sense is the last 
expression of the legislative wUl, but it has been adjudged to 
give way to the purview in a case of irreconcilable conflict.* 
Kent points out that the distinction between the saving clause 
and the proviso has no just foundation, and observes : " The true 
principle undoubtedly is, that the sound interpretation and mean- 
ing of the statute, on a view of the enacting clause, saving clause, 
and proviso, taken and construed together, are to prevail."^ 
Now, following these views, and considering the particular natures 
of saving clauses and provisos, we shall practically find that, 
since a saving clause "is only an exemption of a special thing 
out of the general things mentioned " in the purview,^ if it stands, 
and the purview is rejected, the whole statute is destroyed, not 
even the saving clause itself being of any effect. Hence necessa- 
rily it must yield to the purview. But a proviso is somewhat 
different ; ' and, under various circumstances, it may prevail over 
the purview without working the destruction of the entire enact- 
ment. When this is so, the question of precedence cannot be 
one of rule, but it must depend on considerations special to the 
individual case. 

V. The Division of a Statute into Sections. 

§ 66. Origin of Sections. — There are no sections in the par- 
liamentary rolls either of the ancient or of the comparatively 
modern English enactments.^ But it is provided by 13 & 14 
Vict. c. 21, § 2, "that all acts shall be divided into sections," 
&c. Before this, the English sectioning seems to have been sim- 
ply the work of editors. Generally with us, bills of sufficient 

1 Townsend v. Brown, 4 Zab. 80, 86 ; Wood's Case, 1 Co. 40 a, 47 a. See Yar- 
Attomey-Generalu.Chelesa Water-works, mouth v. Simmons, 10 Ch. D. 518. 
Fitzg. 195 ; Farmers' Bank v. Hale, 59 ^ 1 Kent Com. 463 and note. 

N. Y. 53. 6 Ante, § 59. 

2 Ante, § 63. ' Ante, § 57. 

« Ante, § 59. « Wells v. Iggulden, 3 B. & C. 186, 

« Washlngham's Case, 2 Plow. 565 ; 189 ; Eex v. Threlkeld, 4 B. & Ad. 229, 

235, 236. 
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length have been drawn in sections, and in this form enacted. 
StiU,— 

§ 67. Effect. — While plainly, where the division is only made 
by an editor, it can have no effect on the interpretation,^ it is 
believed not to be greatly different where it is the work of the 
draughtsman, and is retained in the statute as passed. In other 
connections^ and from various cases ^ we see, that, while our 
courts sometimes speak of the sections as though the distinction 
had something to do with the interpretation, at other times noth- 
ing is perceptible from which such inference could be drawn. 
On the whole, little depends on this matter, beyond mere con- 
venience of citation. 

> Eex V. Threlteld, 4 B. & Ad. 229, Thompson v. Bulson, 78 Bl. 277 ; The 

235, 236; Rex v. Newark-upon-Trent, 3 State v. Williams, 8 Texas, 255, Gibbons 

B. & C. 59, 63. „. Brittenum, 56 Missis. 232 ; The State 

2 Post, § 261 ; Crim. Proced. I. § 639 v. Walters, 64 Ind. 226 ; Fowler v. Pirkins, 

and note. 77 111. 271. 

i* As, see Long v. Gulp, 14 Kan. 412 ; 
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THE INTERPRETATION OF WRITTEN LAWS ABSOLUTE AND 
WITH THE UNWRITTEN. 



CHAPTER VIII. 

THE PTJKPOSB AND MEANS OF INTEEPEETATION. 

§ 68, 69. Introduction. 
70-73. What Interpretation seeks. 
74-77. Into what Interpreter looks. 

§ 68. Scope of this Series of Chapters. — In the chapters consti- 
tuting the present Book, we shall call to mind those universal 
doctrines of interpretation which it is necessary for every lawyer 
to understand, whatever may be his special department. If some 
of them appear more particularly applicable to civil causes and 
others to criminal, still all to be here given of each class are 
essential to a proper apprehension of those of the other class. 

§ 69. How this Chapter divided. — We shall consider, I. What 
it is that Interpretation seeks ; II. Into what, besides the Writ- 
ten Words, the Interpreter looks. 

I. What it is that Interpretation seeks. 

§ 70. Meaning of Maker. — Laws are expounded and enforced, 
not made, by the courts. The makers are entitled to have their 
real meaning, if it can be ascertained, carried out. Hence the 
primary object of all rules for interpreting statutes is to ascertain 
the legislative intent ; ^ or, exactly, the meaning which the sub- 

1 Wilkinson v. Leiand, 2 Pet. 627, 662; Peerage, 11 CI. & F. 85, 143 ; Bidwell v. 
Brown v. Thomdike, 15 Pick. 388, 402; Whitaker, 1 Mich. 469; Ogden v. Strong, 
Winslow V. Kimball, 25 Maine, 498 ; Rid- 2 Paine, 584 ; Crocker v. Crane, 21 Wend, 
dick 17. The Governor, 1 Misso. 147 ; Beall 211; Kilby Bank, Petitioner, 23 Pick. 
V. Harwood, 2 Har. & J. 167 ; The Sussex 93 ; Opinion of the Justices, 22 Pick. 671 ; 
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ject is authorized to understand the legislature intended.^ Hence, 
also, — 

Personal Views of Judges. — If the courts can ascertain the 
legislative meaning, their duty is to give it effect, whatever may- 
be the personal opinions of the incumbents of the bench on the 
policy of the law.^ 

§ 71. Interpretation indispensable. — Were the courts not to 
interpret the laws, they could not administer them. For, in the 
words of Lord Chief Justice Eyre, " let the proposition in an act 
of Parliament be what it may, more or less distinct, it is always 
a question of law what is the meaning and the true import of 
that act of Parliament, and whether any case of fact that can be 
stated is a case that comes within the meaning of that act of Par- 
liament. . . . No distinction can be taken in this case, because 
it happens that the description of the offence in the statute . . . 
is comprised in two or three words ; the law may be clearer upon 
that account ; but the rule of construction, with reference to the 
question whether it should be taken to be the construction of law, 
a mere matter of fact, is exactly the same." ^ Still, — 

§ 72. Iiimit of Interpretation — (Meaning plain). — Like every 
thing else, interpretation has its limits, beyond which it cannot 
legitimately go.* Where the legislative meaning is plain, there 
is, not only no occflsion for rules to aid the interpretation, but it 
is contrary to the rules to employ them. The judges have simply 
to enforce the statute according to its obvious terms.^ Yet — 

Simonds v. Powers, 28 Vt. 354; Molntyre Maxwell v. The State, 40 Md. 273; Hor- 

V. Ingraham, 35 Missis. 25 ; Riddick v. ton v. Mobile, 43 Ala. 598, 604. 
Walsh, 15 Misso. 519 ; Ingraham v. Speed, '■' Post, § 235 ; 1 Bishop Mar. & Biv. 

30 Missis. 410 ; People v. Dana, 22 Cal. § 45, 46 ; The State v. Clarke, 54 Misso. 

11; Parkinson v. The State, 14 Md. 184; 17; Horton v. Mobile, 43 Ala. 598, 604. 

People V. Potter, 47 N. Y. 375 ; Smith v. In Pray v. Edie, 1 T. R. 313, 314, Lord 

People, 47 N. Y. 330 ; People v. Weston, Mansfield said : " Whatever doubts I 

3 Neb. 312 ; Jones o. The State, 1 Kan. may have in my own breast with respect 

273 : United States v. Athens Armory, 2 to the policy and expedience of this law, 

Abb. U. S. 129, 137 ; Albrecht v. The yet, as long as it continues in force, I am 

State, 8 Texas Ap. 313 ; The State v. bound to see it executed according to its 

Blair, 32 Ind. 313 ; George «. Board of meaning." 

Education, 33 Ga. 344 ; Emporia v. Nor- ' Home Tooke's Case, 25 Howell St. 

ton, 16 Kan. 236 ; Dwar. Stat. 2d ed. 556. Tr. 1, 728 ; post, § 116. 

1 And see Manuel v. Manuel, 13 Ohio * Post, § 81. 

State, 458 ; Johnson v. Hudson River Rail- * Douglass v. Chosen Freeholders, 9 

road, 49 N. Y. 455 ; People v. Schoon- Vroom, 214 ; Hyatt v. Taylor, 42 N. Y. 

maker, 63 Barb. 44, 49; Barker v. Esty, 258, 260; Sussex Peerage Case, 11 CI. & 

19 Vt. 131 ; The State v. King, 44 Misso. F. 85, 143 ; Benton v. Wickwire, 54 N. Y. 

283 ; Cearf 088 v. The State, 42 Md. 403 ; 226 ; Rosenplaenter v. Roessle, 54 N. Y. 
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§ 73. Importance of Rules. — There are large classes of cases 
dependent even upon technical rules of interpretation. And 
there are others, not quite like these, wherein still the rules are 
very helpful. Every statute is pi'esumed to have been penned 
and enacted by persons familiar with them ; ^ so that, without a 
knowledge of these rules, no one can intelligently practise or 
administer the laws. 



II. Into what, besides the Written Words, the Interpreter looks. 

§ 74. Judicial Cognizance. — Obviously, in reason, a court in 
construing a statute is not required to stultify itself ; but it may 
take into the account any pertinent matter whereof it has judicial 
cognizance.^ Hence, among other things, — 

Rules of Interpretation. — Knowing the rules of interpretation, 
it presumes that the legislature also understood them ; and, 
omitting to prescribe other rules, intended the courts should fol- 
low them.* Then, — 

§ 76. In Position of Legislature. — The court should put itself 
in the position of the legislature, — stand, in contemplating the 
statute, where the maker of it stood,* — the better to discern the 
reason and scope of the provision. They who voted for the meas- 
ure must have had in mind a meaning for the enacted words ; 
and the meaning, thus perceived, must be given them by the 
court.^ Thus, — 

Time, — If the statute is old, or if it is modern, the court should 
transport itself back to the time when it was framed, consider 
the condition of things then existing, and give it the meanings 
which the language as then used, and the other considerations, 
require.® Again, — 

262 ; Woodbury v. Berry, 18 Ohio State, maker, 63 Barb. 44. For a synopsis of 

456 ; Burgett v. Burgett, 1 Ohio, 469, 477 ; what a court takes judicial notice of, see 

Procureur v. Bruneau, Law Kep. 1 P. C. 1 Greenl. Ev. § 4-6. 

169, 191 ; Bosley v. Mattingly, 14 B. » Commonwealth v. Churchill, 2 Met. 

Monr. 89; Ezekiel v. Dixon, 3 Kelly, 118,124; The State v. Brooks, 4 Conn. 

146 ; Farrel Foundry v. Dart, 26 Conn. 446. 

376 ; Swift v. Luce, 27 Maine, 285 ; United < Ante, § 50. 

States V. Eagsdale, Hemp. 497. ' Ante, § 70. 

1 Post, § 74. 6 McWilliam v. Adams, 1 Maeq. Ap. 

2 See The State v. Nicholls, 30 La, An. Cas. 120 ; Montrose Peerage, 1 Macq. 
980 ; Fretwell v. Troy, 18 Kan. 271 ; Key- Ap. Cas. 401 ; Keyport, &c. Steamboat Co. 
port, &c. Steamboat Co. v. Farmers' Trans, v. Farmers' Trans. Co. 3 C. E. Green, 13 ; 
Co. 3 C. E. Green, 13; People v. Schoon- United States a. Union Pacific Railroad, 
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Prior Law. — The court, knowing the present law, knows also 
its history, and the prior law. Such prior law the legislature, 
being presumed to know it, must have had in mind in enacting 
the statute, therefore in the construction the court should take 
it into the account.^ And this is, in general, specially essential.^ 

§ 76. Motives and Intent. — The individual motives and pur- 
poses of the legislature are not judicially known, nor is the court 
permitted to ascertain them from any private source, nor are they 
to be regarded in the interpretation. But the court may and 
should look into so much of the intent of the act as is discoverable 
from its words, and from the permissible surroundings.^ Among 
the surroundings are — 

Legislative Opinions. — How far opinions promulgated in con- 
nection with the making of a statute are to be regarded in its 
interpretation is an inquiry more easily answered on principle 
than on authority. Practical obscurities arise from the fact, that 
commonly there are two dissimilar aspects from which such 
opinions are to be viewed. Courts properly look into legal 
treatises, whose only weight consists in their citation of author- 
ities and the learning of their authors.* In like manner, they 
sometimes give attention to opinions of learned lawj^ers in the 
various other ways expressed.^ In this aspect, it is evidently 
proper for them to look, if they choose, into discussions by law- 
yers in the legislative body, the views of the draughtsman of a 
bill, of the revisers of statutes, and of the legislature passing an 
act. As authority, this sort of matter is not admissible. As 
opinion to persuade, it varies with the particular circumstances.* 
A fortiori, .the opinion of a subsequent legislature is entitled to 

91 U. S. 72, 79; Logan v. Courtown, 13 Cal. 634; The State v. King, 12 La. An. 

Beav. 22. 693 ; People v. Schoonmaker, 63 Barb. 

1 Keg. V. Watford, 9 Q. B. 626, 635 ; 44 ; Parkinson v. The State, 14 Md. 184 ; 
Jones V. Brown, 2 Exch. 329, 332 ; Kel- People v. Essex, 70 N. Y. 228; Gas Co. v. 
lock's Case, Law Rep. 3 Ch. Ap. 769, 781 ; Wheeling, 8 W. Va. 320; Jones v. The 
O'Byrnes i>. The State, 51 Ala. 25; Cota State, 1 Kan. 273; United States v. 
V. Ross, 66 Maine, 161 ; The State v. Athens Armory, 2 Abb. U. S. 129, 137. 
Brewer, 22 La. An. 273 ; Converse v. * Bishop First Book, § 202-205. 
United States, 21 How. U. S. 463 ; Noble ^ lb. § 449 ; People v. Liscomb, 60 
.;. The State, 1 Greene, Iowa, 325. N. Y. 559, 580. 

2 2 Inst. 308, 309 ; Fellowes v. Clay, 4 6 Keyport, &c. Steamboat Co. v. Far- 
Q. B. 313, 326. mers' Trans. Co. 3 C. E. Green, 13 ; 

3 Ante, § 38 ; Barker v. Esty, 19 Vt. Leese v. Clark, 20 Cal. 387 ; The State v. 
181 ; United States v. Union Pacific Rail- NichoUs, 30 La. An. 980. And see cases 
road, 91 U. S. 72, 79 ; The State v. Pater- cited to the next section. 

son, 6 Vroom, 196 ; Tynan v. Walker, 36 
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no more consideration than that of any other men of equal num- 
bers and intelligence.^ 

§ 77. Compared with Private TWritings — (Contract). — The doc- 
trine as to private writings — for example, contracts — seems 
applicable also to this question of the statutes. Evidence of 
parol declarations, made by the parties at the time when a con- 
tract was entered into, is not admissible in explanation of its 
meaning.2 Therefore the hke declarations, uttered in the legis- 
lative body, are not, except as explained in the last paragraph, 
receivable on a question of the interpretation of a statute. 
Now, — 

Doctrine Summarized — (Legislative Doings, Journals, &c.). — 
Excepting as thus explained, and inquiring for what may control 
the interpretation, the rule of law is distinct, that the courts 
cannot resort to the opinions of the individual legislators, the 
legislative journals, the reports of committees, or the speeches 
made at the time an act was passed ; ^ their sole guide being the 
language,* illumined simply as already shown.^ They do not 
close their eyes to what they know of the history of the country 
and of the law, of the condition of the law at the particular time, 
of the public necessities felt, and other like things.^ For a sum- 
mary of the doctrine as held in England," the reader is referred 

1 Bingham ». Winona, 8 Minn. 441. ' Wilberforce (Stat. Law, 105-107) 

2 Bishop Con. § 58 ; 1 Greenl. Ev. says : " If a statute Is not clearly worded, 
§ 275. its Parliamentary history is ' wisely inad- 

' Reg. V. Whittaker, 2 Car. & K. 636, missible' to explain it. Eeg. v. Hertford 

640; Bank of Pennsylvania v. Common- College, 3 Q. B. D. 693, 707. The court 

wealth, 7 Harris, Pa. 144 ; Southwark cannot consider what wag the intention 

Bank v. Commonwealth, 2 Casey, Pa. of the member of Parliament by whom 

446 ; Aldridge v. Williams, 3 How. U. S. any measure was introduced. See Mc- 

9, 24 ; EatcIifE v. Katcliff, 1 Swab. & T. Master v. Lomax, 2 Myl. & K. 32 ; Cam- 

467, 470 ; Coleman v. Dobbins, 8 Ind. 156. eron v. Cameron, 2 Myl. & K. 289. It 

* " Intention of the legislature appar- cannot look at the reports of commissions 

ent upon its face," that is, face of the which preceded the passing of statutes, 

act. Wilkinson v. Leland, 2 Pet. 627, and upon wliich those statutes were 

662 ; People v. Utica Ins. Co. 15 Johns, founded. Thus it was held that the 

358, 380 ; Barnes v. Mobile, 19 Ala. 707 ; reports and recommendations of the Eeal 

The Paulina v. United States, 7 Cranch, Property dommissioners, Salkeld v. John- 

52. son, 2 C. B. 749, 756, per Tindal, C. J. ; 

6 Story Const. § 406 ; Horton v. Mo- Farley v. Bonham, 2 Johns. & H. 177, 30 

bile, 43 Ala. 598, 604. Law J. Ch. 239, of the Ecclesiastical 

6 Rex V. Hodnett, 1 T. E. 96 ; Sibley Commissioners, In re Dean of York, 2 

V. Smith, 2 Mich. 486 ; Henry v. Tilson, Q. B. 1, 34, of the Common Law, Martin 

17 Vt. 479 ; United States v. Union Pacific v. Hemming, 24 Law J. Exch. 3, 5, 18 

Railroad, 91 U. S. 72, 79 ; Greer ... The Jur. 1002, 1004 ; Arding v. Bonner, 2 Jur. 

State, 54 Missis. 378. k. s. 763. 764, and of the Chancery, Ewart 
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to the note. It would seem to be, at least, equally strict there 
as with us. 



V. Williams, 3 Drewry, 21, 24, Commis- 
sioners, were not legitimate guides to 
the construction of statutes. So, too, 
the plans and sections of intended lines 
of railway, or of other works which are 
exhibited durmg the passage of bills 
through Parliament, are not, unless they 
are incorporated by reference in the acts 
when passed, to be regarded in their con- 
struction. North British Railway v. Tod, 
12 CI. & F. 722 ; Reg. v. Caledonian Rail- 
way, 16 Q. B. 19 ; Beardmer v. London, 
&c. Railway, 1 Macn. & G. 112, 1 Hall & 
T. 161 ; Attorney-General v. Great East- 
ern Railway, Law Rep. 7 Ch. Ap. 475, Law 
Rep. 6 H. L. 367 ; Edinburgh Street 
Tramways v. Black, Law Rep. 2 Sc. Ap. 
336 ; "Ware v. Regent's Canal, 3 De G. & 

62 



J. Ch. 212, 28 Law J. Ch. 153; Reg. v. 
Wycombe Railway, Law Rep. 2 Q. B. 
310, 321, 322. The court cannot look at 
the history of a clause, or of the intro- 
duction of a proviso, Barbat v. Allen, 7 
Exch. 609, 616 ; Reg. v. Capel, 12 A. & E. 
882, 411, nor at debates in Parliament, 
Reg. u. Whittaker, 2 Car. & K. 636, 640; 
Gorham v. Bishop of Exeter, 5 Exch. 
630, 667, nor at amendments and altera- 
tions made in committee, Ponegall v. 
Layard, 8 H. L. Cas. 460, 465, 472, 473; 
Attorney-General ;;. Sillem, 2 H. & C. 431, 
521, 522, nor at the principles which gov- 
ern Houses of Parliament in passing pri- 
vate bills, Rex v. London Dock, 6 A. & E. 
163, 175." 
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CHAPTER IX. 

SOME LEADING EXJLES OP INTEEPKETATION EPITOMIZED. 

§ 78. Here — Elsewhere. — For the convenience of the reader, 
the more common rules of interpretation will be collected into 
this chapter in a condensed form. Such of them as require, not 
all, will be further explained in subsequent chapters. And various 
rules, not mentioned here, will be brought to view further on. 

Punctuation. — The statutes in England are not punctuated in 
the original rolls ; ^ but more or less marks of punctuation appear 
in them as printed by authority. With us, the punctuation is 
the work of the draftsman, the engrosser, or the printer. In the 
legislative body, the bill is read ; so that the ear, not the eye, 
takes cognizance of it. Therefore the punctuation is not, in 
either country, of controlling effect in the interpretation.^ Still 
a judge cannot avoid seeing the marks, and they seem to have 
been permitted to turn the scale in an evenly balanced case.^ 

§ 79. Clerical Errors. — As in an indictment,* so in a statute, 
clerical errors do not avoid what to the common understanding 
is plain. If the true reading is evident, and the meaning is, not- 
withstanding the errors, certain, the statute stands, and is to be 
interpreted as though they were corrected.* Still this doctrine 
cannot be carried to all lengths ; but, — 

1 Barrow v. Wadkin, 24 Beav. 327. narily from hearing the indictment read, 

2 BarrowB.Wadkin, supra; Shriedley and not from the inspection of it. But 
». The State, 23 Ohio State, 130, 140 ; these indications of the meaning of the 
Gushing v. Worrick, 9 Gray, 382, 385 ; pleader are addressed to the eye : they 
United States v. Isham, 17 Wal. 496, 502. are not perceptible to the ear," &c. Com- 
So Quotation Marks, — in an indict- monwealth v. Wright, 1 Gush. 46, 65. 
ment, used in setting out the copy of an ' Cummings i;. Akron Gement, &c. Go. 
iastrument relied on, were held not to 6 Blatch. 509, 511 ; United States v. Three 
show that the tenor, rather than the pui^ Kailroad Gars, 1 Abb. U. S. 196 ; Han- 
port, was intended. Forbes, J. observed : dolph a. Bayue, 44 Gal. 366 ; Morrill v. 
" The practice in arraignments is to read The State, 38 Wis. 428. 

the indictment to the prisoner, and then < Grim. Proced. I. § 357. 

to receive his plea. His knowledge of 6 ggg, and compare. Moody v. Stephen- 

the charge against him is derived ordi- son, 1 Minn. 401 ; Stoneman v. Whaley, 
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§ 80. To be accepted as enacted. — Except as thus pointed out, 
a statute must be taken to be what the authoritative record makes 
it.i We cannot, to bring it to our views, import into it words 
not used by the law-makers ; ^ or control it, when unambiguous, 
though we think it is not what it should be ; ^ and, in those cases 
in which we may bend the meaning of particular words and 
phrases to the general intent or the like, there is a degree beyond 
which the process cannot be carried.* The degree differs with 
the circumstances ; and to ascertain both is a leading object of 
these chapters on interpretation. Again, — 

§ 81. False Grammar. — Like an indictment,^ a statute is not 
rendered inoperative by false grammar,^ and inelegancies and 
impurities of expression. For example, — 

Disjunctive and Conjunctive. — Conjunctive sentences, describ- 
ing different branches of the same offence, will be construed as 
conjunctive or disjunctive according to the evident meaning of 
the law-makers.^ And — 

Inaccurate. — Words and expressions inaccurately used will be 
given the sense intended, where it appears on the whole face of 
the act.^ Even in opposition to the strict letter, the clear purpose 
of the legislature, as apparent on inspection of the statute itself, 
will be carried out.^ But — 

Limit. — This doctrine applies only where the true intent is 



9 Iowa, 390; Bostick v. The State, 34 Smith, 2 Mich. 486; Green „. Cheek, 5 

Ala. 266 ; Gardner v. The State, 25 Md. Ind. 105. 

146 ; Nazro v. Merchants' Mutual Insur- * Putnam v. Longley, 11 Pick. 487, 

ance Co. 14 Wis. 295 ; Sparrow v. David- 490 ; Pitman v. Flint, 10 Pick. 504, 506 ; 

son College, 77 N. G. 35; ToUett v. Eeg. «. Simpson, 10 Mod. 341, 344; Kex 

Thomas, Law Eep. 6 Q. B. 514, 518 ; v. The Poor Law Commissioners, 6 A. & 

Graham v. Charlotte, &c. Kailroad, 64 E. 1, 7 ; Rex v. Stoke Damerel, 7 B. & C. 

N. C. 681 ; Holland u. Commonwealth, 1 563; Dwar. Stat. 2d ed. 583 et seq. 595, 

Norris, Pa. .306, 326 ; Angell v. Angell, 9 698 ; United States v. ■Wamer,-4 McLean, 

Q. B. 328, 360 ; Haney v. The State, 34 463. 

Ark. 263 ; Turner v. The State, 40 Ala. « Crim. Proced. L § 348-355. 

21 ; Lindsley v. Williams, 5 C. E. Green, 6 Garrigus v. Parke, 39 Ind. 66. 

83. T Post, § 243 ; The State u. Myers, 10 

1 Ante, § 72 ; post, § 145, 146. Iowa, 448. 

2 Dwar. Stat. 2d ed. 579 ; King o. 8 Rex v. Bullock, 1 Taunt. 71 ; Crocker 
Burrell, 12 A. & E. 460, 468 ; Lamond v. Crane, 21 Wend. 211 ; Alexander v. 
V. Eiffe, 3 Q. B. 910 ; Rex v. Vandeleer, "Worthington, 5 Md. 471 ; Erwin v. Moore, 
1 Stra. 69 ; Rex v. Pereira, 2 A. & E. 15 Ga. 361. See People v. Clute, 12 Abb. 
375, 380; Bloxam b. Elsee, 6 B. & C. 169, Pr. n. s. 399 ; Thorp v. Schooling, 7 Nev. 
176. 15 ; Nichols v. HalUday, 27 Wis. 408. 

8 Bidwell V. Whitaker, 1 Mich. 469 ; » Ingraham v. Speed, 30 Missis. 410. 
Bartlett v. Morris, 9 Port. 266; Sibley v. 
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manifest in the act itself, or in it compared with other acts on the 
same subject.^ Now, — 

§ 82. Group of Doctrines. — Bearing in mind the cardinal pur- 
pose of all interpretation, — namely, to ascertain the true legis- 
lative intent,^ — and remembering that each particular rule stands 
in subordination to this purpose, and is to be followed only when 
and so far as it contributes to this result, let us arrange around 
it, as in a cluster, some of the subordinate rules. Thus, — 

Harmony with Intent. — The Statute should, if possible, be con- 
strued in a way to render each separate provision harmonious 
with its general intent.^ 

Every Word and Clause a Meaning. — Every word and clause 
should, if possible, have assigned to it a meaning, leaving no use- 
less words.* And, — 

Giving Eiffect to "Whole. — A fortiori, the construction should be 
such as will not leave the entire enactment without effect.^ 

Repugnancy. — Nor should an interpretation be admitted, if 
avoidable, which wiU render one clause repugnant to another, 
but all should stand.^ 

Absurdity — Injustice — Inconvenience. — The interpretation 
should lean strongly to avoid absurd consequences,'' injustice,^ 

1 Ante, § 72 ; Ezekiel v. Dixon, 3 Kel- McLean, 463 ; Opinion of the Justices, 
ly, 146 ; Swift v. Luce, 27 Maine, 285 ; 22 Pick. 571, 573 ; Attorney-General v. 
Kiddlck V. Walsh, 15 Misso. 519. Detroit and Erin Plank Road, 2 Mich. 

2 Ante, § 70 ; Mardre v. Felton, Phil- 138 ; James v. Dubois, 1 Harrison, 285 ; 
lips, N. C. 279 ; Leoni v. Taylor, 20 Mich. Hutchen u. Niblo, 4 Blackf . 148 ; Green 
148 ; Encking v. Simmons, 28 Wis. 272, v. Cheek, 5 Ind. 105 ; Gates v. Salmon, 35 
276; Frye i-. Chicago, &c. Railroad, 73 Cal. 576; Hagenbuck y. Reed, 3 Neb. 17 ; 
111. 399 ; Sussex Peerage, 11 CI. & E. 85. People v. Burns, 5 Mich. 114 ; Lacy v. 

3 Dwar. Stat. 2d ed. 582, 597 ; Arthur Moore, 6 Coldw. 348 ; People v. King, 28 
V. Bokenham, 11 Mod. 148, 161 ; -Mendon Cal. 265. 

V. Worcester, 10 Pick. 235, 242 ; Com- 6 Nichols v. Halliday, 27 Wis. 406 ; 

monwealth v. Cambridge, 20 Pick. 267, Bailey u. Commonwealth, 11 Bush, 688 ; 

271 ; United States u. Fisher, 2 Cranch, Manis v. The State, 3 Heisk. 315, 316. 

358, 399; The State v. Stinson, 17 Maine, « Dwar. Stat. 2d ed. 568, 577, 578, 594 ; 

154; Holbrook v. Holbrook, 1 Pick.-248; 1 Bl. Com. 89; San Francisco v. Hazen, 

Livingston v. Indianapolis Insurance Co. 5 Cal. 169; Brooks v. Mobile, 31 Ala. 227. 

6 Blackf. 133 ; Scofleld v. Collins, 3 Cow. ' 1 Bl. Com. 91 ; Dwar. Stat. 2d ed. 

89, 96 ; The State v. Smith, Cheves, 157 ; 587 ; Bailey v. Commonwealth, 11 Bush, 

Commonwealth u. Slack, 19 Pick. 304 ; 688 ; Rex ». Banbury, 1 A. & E. 136, 142 ; 

Wilson V. Biscoe, 6 Eng. 44; George v. Commonwealth v. Loring, 8 Pick. 370; 

Board of Education, 33 Ga. 344. Jeffersonville v. Weems, 5 Ind. 547 ; Henry 

^ Bac. Abr. Statute I. 2; Powlter's «. Tilson, 17 Vt. 479 ; The State v. Clark, 

Case, 11 Co. 29 a. Ma; Rawson v. The 5 Dutcher, 96. 

State, 19 Conn. 292 ; Wilson v. Biscoe, 6 « Magdalen College Case, 11 Co. 66 h, 

Eng. 44 ; United States v- Warner, 4 73 6 ; Co. Lit. 360 ; Commonwealth o. 

5 65 



§82 



INTERPRETATION. 



[book II. 



and even great inconvenience ; ^ for the legislative meaning is 
to be carried out, and it cannot be supposed to be any of these. 
So,— 

Doubtful Power. — The exercise even of a doubtful power will 
not be attributed to the legislature ; therefore construction will 
lean against it.^ And, — 

Expressed Intent — Implied. — If the legislature has expressed 
its intent in the act, it will be carried out, though to the over- 
riding of the ordinary rules of interpretation ; ^ as, in like manner, 
will its intent in any other way sufficiently appearing.* 

Litigation. — An interpretation not opening the door to litiga- 
tion will be preferred.^ Also, — 

Retrospective. — Though statutes are often applied retrospec- 
tively, they are not so in general, and in most circumstances 
construction will lean against it.^ On the other hand, — 

Eluded — Defeated. — The coiu'ts will endeavor so to shape the 
meaning of a statute that it can neither be eluded ^ nor its pur- 
poses defeated.^ 

The Parts, and other Laws and Acts, together. — All its parts,^ 



Slack, 19 Pick. 304 ; Meade u. Deputy 
Marshal, 1 Brock. 324 ; Murray v. Gib- 
son, 15 How. U. S. 421 ; Ham v. McClaws, 
1 Bay, 93, 98 ; Robinson v. Varnell, 16 
Texas, 3S2 ; The Ohio v. Stunt, 10 Ohio 
State, 582. 

1 United States v. Pisher, 2 Cranch, 
358, 386 ; Hughes v. Hughes, Carter, 125, 
136; Ayers v. Knox, 7 Mass. 306, 310; 
Putnam u. Longley, 11 Pick. 487, 490; 
Associates of Jersey v. Davison, 5 Dutch- 
er, 415. 

2 Mardre v. Pelton, PhilUps, N. C. 279. 
" Farmers' Bank v. Hale, 59 N. Y. 53; 

Chapin v. Crusen, 31 Wis. 209. 

* Ante, § 70, 72, 81 ; Stowel o. Zouch, 

I Plow. 353, 365 ; Arthur v. Bokenham, 

II Mod. 148, 161 ; McDermut v. Lorillard, 
1 Edw. Ch. 273, 276; Ayers v. Knox, 7 
Mass. 306 ; Dwar. Stat. 2d ed. 593 ; The 
State V. Harkness, 1 Brev. 276 ; Castner 
V. Walrod, 83 Bl. 171, 179; Smith v. Peo- 
ple, 47 N. Y. 830 ; The State v. King, 44 
Misso. 283. 

6 Gale V. Laurie, 5 B. & C. 156, 164. 

6 Post, § 83-85 h ; Thompson v. Lack, 
3 C. B. 540, 551 ; 1 Bishop Mar. & Div. 
§ 99-103 ; Moon o. Durden, 2 Exch. 22 ; 
8. 0. nom. Moore v. Dtu-den, 12 Jur. 138 ; 
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Plumb V. Sawyer, 21 Conn. 351 ; Hooker 
V. Hooker, 10 Sm. & M. 599; Bruce v. 
Schuyler, 4 Oilman, 221 ; Barnes v. Mo- 
bile, 19 Ala. 707 ; Torrey v. CorUss, 33 
Maine, 333 ; Murray v. Gibson, 15 How. 
U. S. 421, 423 ; Pritchard v. Spencer, 2 
Ind. 486; Garrett v. Wiggins, 1 Scam. 
335 ; Quackenbush v. Danks, 1 Denio, 
128 ; Hastings v. Lane, 15 Maine, 134 ; 
Forsyth v. Marbury, K. M. Charl. 324 ; 
Guard v. Rowan, 2 Scam. 499 ; Dash v. 
Van Kleeck, 7 Johns. 477 ; Von Schmidt 
V. Huntington, 1 Cal. 55 ; Mason v. Finch, 
2 Scam. 223 ; Alexander v. Worthington, 
5 Md. 471 ; Belleville Railroad v. Greg- 
ory, 15 111. 20 ; Stewart v. The State, 13 
Ark. 720 ; Buckner v. Street, 1 Dil. 248; 
Ryan v. Hoffman, 26 Ohio State, 109; 
White 0. Blmn, 4 Neb. 555 ; People v. 
Strack, 3 Thomp. & C. 166, 1 Hun, 96 ; 
Morgan v. Perry, 51 N. H. 659. 

' 2 Rol. 127 ; Dwar. Stat. 2d ed. 568; 
Moore v. Hussey, Hob. 93, 97 ; Magdalen 
College Case, 11 Co. 66, 73 i; Powlter's 
Case, 11 Co. 29, 34 a ; Winter v. Jones, 
10 Ga. 190 ; Anonymous, 12 Co. 89. 

8 Thompson v. The State, 20 Ala. 54; 
Cook V. Hamilton, 6 McLean, 112. 

8 Post, § 86; Bao. Abr. Statute, L 2; 
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and all acts,^ " though made at diiferent times or even expired " ^ 
or repealed,^ and the entire system of laws,* and the common 
law,^ touching the same matter, must be taken together ; ^ and, 
if one part standing by itself is obscure, it may be aided by 
another which is clear.'' 

Prior Law — Mischief — Remedy. — The interpreter should con- 
sider and take into the account what was the law before,^ which 
Coke says is " the very lock and key to set open the windows of 
the statute ; " ^ the mischief against which the law did not pro- 
vide ; the nature of the remedy proposed, and the true reason 
of the remedy.!" It has been said that we may learn the mischief 
" from our knowledge of the state of the law at the time, and of 
the practical grievances generally complained of." ^^ 

Public and Private Interests. — Great public interests will not 

Met. 408 ; Hewlett v. The State, 5 Yerg. 
144 ; Holland v. Makepeace, 8 Mass. 418, 
42-3 ; Holbrook v. Holbrook, 1 Pick. 248, 
254 ; The State v. Baldwin, 2 Bailey, 541 ; 
The State v. Fields, 2 Bailey, 554 ; Thayer 
V. Bond, 3 Mass. 296 ; Whi^te v. Johnson, 
2.3 Missis. 68 ; Rex v. Morris, 1 B. & Ad. 
441 ; The State v. Wilbor, 1 R. I. 199 ; 
De Orraas Case, 10 Mart. La. 158, 172 ; 
People V. Hart, 1 Mich. 467 ; The State 
V. Garthwaite, 3 Zab. 143 ; The Harriet, 
1 Story, 251 ; Scott v. Searles, 1 Sm. & 
M. 590 ; The State v. Mister, 5 Md. 11 ; 
United States v. Freeman, 3 How. U. S. 
556; Hayes v. Hanson, 12 N. H. 284; 
Berry v. The State, 10 Texas Ap. 315 ; 
Goodrich v. Russell, 42 N. Y. 177. 

' Rex V. Palmer, 1 Leach, 4th ed. 
352, 355 ; Commonwealth v. Slack, 19 
Pick. 304 ; Crespigny v. Wittenoom, 4 
T. R. 790. 

8 Ante, § 6 ; Bac. Abr. Statutes, I. 4 ; 
Dwar. Stat. 2d ed. 563, 564. 

9 2 Inst. 308. 
1° Heydon's Case, 3 Co. 7 ; Winslow v. 

Kimball, 25 Maine, 493 ; Pray v. Edie, 1 
T. R. 313; Rex v. Hodnett, 1 T. R. 96, 
100 ; 1 Bl. Com. 87 ; Jortin v. Southeast- 
em Railway, 3 Eq. Rep. 281, 1 Jur. n. s. 
433, 31 Eng. L. & Eq. 320; People v. 
Greer, 43 111. 213 ; Hugman v. The State, 
29 Ala. 40; Parkinson v. The State, 14 
Md. 184. 

11 Lyde v. Barnard, 1 M. & "W. 101, 
114. And see The State v. Smith, Cheves, 
157. 
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Adams c. Woods, 2 Cranch, 336, 341; 
Commonwealth v. Robertson, 5 Cush. 438 ; 
Magruder v. Carroll, 4 Md. 335; Tor- 
rance u. McDougald, 12 Ga. 526 ; Ogden 
V. Strong, 2 Paine, 584 ; Brown v. Wright, 
1 Green, N. J. 240 ; In re Murphy, 3 Zab. 
180 ; Van Riper v. Essex Public Road, 9 
Vroom, 23 ; Albrecht v. The State, 8 
Texas Ap. 313. In reference to this rule 
it was observed in Massachusetts, that 
the Revised Statutes were all passed at 
one time, and so constitute one act. Com- 
monwealth V. Goding, 3 Met. 180. Such 
is said also to be the rule respecting stat- 
utes passed at one session. Peyton u. 
Moseley, 3 T. B. Monr. 77. 

1 Le Roy v. Chabolla, 2 Abb. V. S. 
448 ; The State v. Stewart, 47 Misso. 382 ; 
People V. Weston, 3 Neb. 312. 

^ Lord Mansfield in Rex v. Loxdale, 1 
Bur. 445, 447 ; Coleman v. Davidson Acad- 
emy, Cooke, Tenn. 258. 

3 Church V. Crocker, 8 Mass. 17, 21 ; 
Bank for Savings v. The Collector, 3 Wal. 
495. 

* McDougald v. Dougherty, 14 Ga. 
674; ante, § 7, 62, 64; The State v. Jack- 
son, .36 Ohio State, 281. 

6 Post, § 86, 88. 

6 1 Bac. Abr. Statute, L 3 ; Dwar. 
Stat. 2d ed. 569 ; Duck v. Addington, 4 
T. R. 447, 450 ; Ex parte Drydon, 5 T. R. 
417, 419 ; Ailesbury v. Pattison, 1 Doug. 
28, 30 ; Mendon v. Worcester, 10 Pick. 
236, 242 ; Goddard v. Boston, 20 Pick. 
407, 409; Wilde v. Commonwealth. 2 
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needlessly be put at hazard by the interpretation ; ^ and even 
private hardships will, when they may, be avoided.^ And — 

Public Policy. — Considerations of public policy are always per- 
tinent in the interpretation.^ 

Title — Preamble — Outside of Statute, — For these several pur- 
poses, we may take into view, as already seen,* what is said in 
the title and preamble ; and may consult any other source ^ of a 
nature proper for the cognizance of the courts.® 



1 People V. Illinois, &c. Canal, 3 Scam. 
153 ; Burbank v. Pay, 65 N. Y. 57 ; Van 
Loon V. Lyon, 4 Daly, 149. 

2 Collins V. Carman, 5 Md. 503; Broad- 
bent V. The State, 7 Md, 416 ; Metropoli- 
tan Asylum Dist. v. Hill, 6 Ap. Cas, 193 ; 
People V. Hodgdon, 55 Cal, 72 ; Keeran 
V. Griffith, 34 Cal. 580, And see The 
State V. Bank of the State, 1 S. C, 63 ; 
Chapin v. Persse, &o. Paper Works, 30 
Conn. 461 ; Pittsburg, &c. Railroad v. 
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South West Pa. Railway, 27 Smith, Pa. 
173 ; Randolph v. Mlddleton, 11 C. E, 
Green, 543. 

8 Baxter v. Tripp, 12 R. I, 310 ; Mobile 
V. Stein, 54 Ala, 23 ; Probasco v. Mounds- 
ville, 11 W. Va, 501, And see The State 
V. Clarke, 54 Misso. 17. 

i Ante, § 44-51. 

^ United States u. Webster, Dareis, 
D. C, 38. 

6 Ante, § 74-77 ; 1 Greenl. Ev. § 4-6. 
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CHAPTER X. 

PEOSPECTIVB AND EETROSPECTIVB LEGISLATION AND INTBE- 

PEETATION. 

§ 83. All Legislation, in a Sense, Prospective. — There is a sense 
in which, in the nature of things, no legislation is or can be other 
than prospective. The records of the past cannot be reversed ; 
the present can in no way deal otherwise than with itself and the 
future. But this is not the sort of view of things with reference 
to which we speak of prospective and retrospective legislation. 
In the practical sense, — 

Prospective and Retrospective, defined. — As the terms are com- 
monly used in the law, prospective legislation is such as provides 
rules for facts thereafter to transpire ; retrospective, for those 
which have partly or fully occurred. Prospective interpretation 
restricts the application of the new law to facts arising after its 
enactment ; retrospective, applies it to the past and present facts 
as well as the future. 

§ 83 a. Distinctions — ^Constitutional — Politic and Probable — 
And the Reverse). — Under our written constitutions, some forms 
of retrospective legislation are by their terms or construction for- 
bidden ; ^ and then a statute embodying it will be, to this extent, 
inoperative, and no question can arise as to what the legislature 
intended.^ To be distinguished from these cases are those wherein, 
while a retrospective construction is not prohibited, it is a ques- 
tion whether or not the legislature meant its act to be so ap- 

i Crira. Law, I. § 279 ; post, § 85. 65 ; Brothers v. The State, 2 Coldw. 201 ; 

^ Strong V. Clem, 12 Ind. 37 ; Logan Cook v. Mutual Ins. Co. 5-3 Ala. 37 ; 

V. Walton, 12 Ind. 639 ; Frantz v. Har- The State v. Doherty, 60 Maine, 504 ; 

row, 13 Ind. 507 ; Strong w. Dennis, 13 Ind. Dubois «. McLean, 4 McLean, 486; Gram- 

514 ; Douglass v. Pike, 101 U. S 677 ; mar School v. Burt, 11 Vt. 6.32 ; Dash v. 

Hoagland v. Sacramento, 52 Cal. 142; VanKIeeck, 7 Johns. 477; Gunn w. Barry, 

Dequindre v. Williams, 31 Ind. 444 ; 15 Wal. 610 ; Union Iron Co. v. Pierce, 4 

Lathrop v. Brown, 1 Woods, 474 ; Hart Bis. 327 ; Houston c. Bogle, 10 Ire. 496 ; 

V. The State, 40 Ala. 32; Finn v. Haynes, Lambertson v. Hogan, 2 Barr, 22 ; Ahl v. 

37 Mich. 63; Jordan v. Wimer, 45 Iowa, Ehoads, 8 Norris, Pa. 319. 
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plied ; ^ and whether such application would accord with sound 
policy, and with the other rules of interpretation.^ Then it will 
be construed the one way or the other as these considerations 
require. 

§ 84. Rule for Interpretation, in General. — In the absence of any 
special indication or reason, and as the common rule, a statute 
will not be applied retrospectively, even where there is no con- 
stitutional impediment.^ Some of the cases appear to hold, that, 
to work an exception to this rule, the retrospective intent must 
affirmatively appear in the words themselves.* But, at least by 
the better doctrine, — 

Exceptions. — Some statutes extend to past transactions, even 
where their words are not direct to this effect.^ Thus, — 

. Procedure — (including Remedy). — Enactments regulating the 
procedure in the courts and the remedy are commonly applied to 



1 Sturgis V. Hull, 48 Vt. 302 ; Bald- 
win V. Newark, 9 Vroom, 158 ; Wilson v. 
Eed Wing School Dist. 22 Minn. 488; 
Ballard v. Ward, 8 Norris, Pa, 358. 

2 Reg. V. Vine, Law Eep. 10 Q. B. 195 ; 
Reed v. Rawson, 2 Litt. 189 ; Wilder v. 
Lumpkin, 4 Ga. 208 ; Cook ■/. Sexton, 79 
N. C. 305 ; Austin u. Stevens, 24 Maine, 
520; Miller v. Moore, 1 E. D. Smith, 
739 ; Bronson v. Newberry, 2 Doug. Mich. 
38; Smith v. Kibbee, 9 Ohio State, 563; 
Johnson v. Johnson, 26 Ind. 441 ; Annable 
V. Patch, 3 Pick. 360, 363 ; Miller v. Miller, 
16 Mass. 59 ; The State v. Wolfarth, 42 
Conn. 155 ; The State v. Wilmington, 
&c. Railroad, 74 N. C. 143; The State v. 
Smith, 38 Conn. 397 ; Perry v. Common- 
wealth, 3 Grat. 6-32 ; Bensley v. Ellis, 39 
Cal. 309. 

^ Cases cited ante, § 82, 83 a ; also 
Eakin v. Raub, 12 S. & R. 330 ; Saunders 
u. Carroll, 12 La. An. 793 ; Brown v. Wil- 
cox, 14 Sm. & M. 127 ; Briggs v. Hubbard, 
19 Vt. 86 ; The State v. Bradford, 36 Ga. 
422 ; Dewart v. Purdy, 5 Casey, Pa. 113 ; 
Hopkins v. Jones, 22 Ind. 310 ; Seamans 
V. Carter, 15 Wis. 548 ; People u. San 
Francisco, 21 Cal. 668 ; Jarvis v, Jarvis, 
3 Edw. Ch. 462 ; Head v. Ward, 1 J. J. 
Mar. 280 ; United States v. Starr, Hemp. 
469 ; Aurora and Laughery Turnpike v. 
Holthouse, 7 Ind. 59 ; The State v. At- 
wood, 11 Wis. 422 ; Reynolds u. The 
State, 1 Kelly, 222 ; People v. San Eran- 
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Cisco, 4 Cal. 127 ; Whitman v. Hapgood, 
10 Mass. 437, 489 ; Somerset v. Dighton, 

12 Mass. 383, 385 ; Medford ■/. Learned, 
16 Mass. 215 ; Van Rensselaer v. Liv- 
ingston, 12 Wend. 490 ; Ex parte Graham, 

13 Rich. 277 ; The State v. Scudder, 3 
Vroom, 203 ; Taylor v. Mitchell, 7 Smith, 
Pa. 209 ; Moon v. Durden, 2 Exch. 22 ; 
Reg. V. Ipswich Union, 2 Q. B. D. 269 ; 
In re Suche, 1 Ch. T>. 48, 50 ; Western 
Union Railroad v. Fulton, 64 III. 271; 
Reg. V. Gratrex; 12 Cox C. C. 157, 2 Eng. 
Rep. 210; Reis v. Graff, 51 Cal. 86; Peo- 
ple V. O'Neil, 51 Cal. 91 ; People v. Kins- 
man, 51 Cal. 92 ; People v. McCain, 51 
Cal. 360; People u. Peacock, 98 111. 172; 
Gardner v. Lucas, 3 Ap. Cas. 582, 600, 
601, 603. 

* The State v. Hays, 52 Misso. 578; 
The State v. Newark, 11 Vroom, 92 ; The 
State V. Thompson, 41 Misso. 25 ; Smith 
V. Humphrey, 20 Mich. 398 ; People «. Co- 
lumbia, 43 N. Y. 130 ; La Salle v. Blanch- 
ard, 1 Bradw. 635 ; Eiuney v. Ackerman, 
21 Wis. 268 ; The State v. Ferguson, 62 
Misso. 77. 

' See Watkins v. Haight, 18 Johns. 
138 ; People v. Carnal, 2 Seld. 463 ; Peo- 
ple V. Clark, 3 Seld. 385 ; Von Schmidt v. 
Huntington, 1 Cal. 55 ; Adams v. Chap- 
lin, 1 Hill Ch. 265 ; Baldwin v. Newark, 
9 Vroom, 158 ; Sturgis u. Hull, 48 Vt. 
302. 
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the enforcement of rights already accrued,' and even to causes 
actually in progress.^ But, in special circumstances, and espe- 
cially as to causes in progress, this exception, which is the rule for 
the litigation within it, gives way to the other and general rule.^ 
Again, — 

§ 84 a. Reason of the Law — (Divorce). — The doctrine — at 
least, the better doctrine — is believed to be general, that, when- 
ever the reason of the new law includes alike past transactions 
and future ones, and no injustice, will result, and no constitutional 
restriction interposes, general words will be construed both retro- 
spectively and prospectively.* Of this sort, by the better opinion, 
are divorce laws.^r And — 



1 Post, § 175 ; Gardner ». Lucas, 3 Ap. 
Cas. 582, 601, 603; Rockwell v. Hubbell, 
2 Doug. Mich. 197; People v. Peacock, 
98 111. 172 ; Edmonds v. Lawley, 6 M. & 
"W. 285. 

2 Mercer v. The State, 17 Ga. 146 ; 
Jacquins v. Commonwealth, 9 Gush. 279 ; 
Sampeyreac v. United States, 7 Pet. 222 
(but see People v. Carnal, 2 Seld. 463, and 
People V. Clark, 3 Seld. 385) ; Blair v. 
Gary, 9 Wis. 543; McNamara v. Minne- 
sota Cent. Railway, 12 Minn. 388 ; Com- 
monwealth 0. Bradley, 16 Gray, 241 ; 
Henschall v. Schmidtz, 50 Misso. 454; 
Walston u. Commonwealth, 16 B. Monr. 
15 ; Rivers v. Cole, 38 Iowa, 677 ; Brock 
V. Parker, 5 Ind. 538 ; Indianapolis v. 
Imberry, 17 Ind. 175. " When the effect 
of an enactment is to take away a right, 
■prima facie it does not apply to existing 
rights ; but, where it deals with pro- 
cedure only, prima facie it applies to all 
actions pending as well as future." Kim- 
bray V. Draper, Law Rep. 3 Q. B. 160, 
16-3, by Blackburn, J. on the authority 
of Wright V. Hale, 6 H. & N. 227. 

8 Bradford u. Barclay, 42 Ala. 375; 
Mann v. McAtee, 37 Cal. 11 ; Merwin v. 
BaUard, 66 N. C. 398 ; The State v. 
Smith, 38 Conn. 397; Simco v. The State, 
8 Texas Ap. 406 ; Lee .v. Cook, 1 Wy. 
Ter. 413 ; Chaney v. The State, 31 Ala. 
342; Mabry v. Baxter, 11 Heisk. 682. 
■Wagers. — Statutes restrictive of suits 
on wagers are prospective only, not af- 
fecting transactions prior to their pas- 
sage. Doolubdass u. EamloU, 7 Moore 



P. C. 239, 15 Jur. 257, 8 Eng. L. & Eq. 
39. And, generally of Bights of Ac- 
tion. — No statute, however broad its 
words, will be construed to interfere with 
existing rights of action, unless this in- 
tent is expressly stated. Berley v. Ram- 
pacher, 5 Duer, 183 ; Rutherford v. 
Greene, 2 Wheat. 196. Qualiflcations 
of Jurors. — A statute regulating the 
qualifications of jurors is applied as well 
to past as to subsequent offences. Reid 
V. The State, 20 Ga. 681. But, Costs. — 
In Missouri, a statute providing that, if 
the jury fail to declare by which party 
in a prosecution of a county the costs 
shall be paid, the court shall render judg- 
ment for them against the prosecutor, is 
held not to apply to a prosecution begun 
before its passage. The State v. Berry, 
25 Misso. 355. Transfer of Jurisdic- 
tion. — Where, after the commission of 
a felony, the jurisdiction to punish it is 
transferred from one court to another, 
the offender, if afterward arrested, should 
be sent for trial to the latter court. 
Swing's Case, 5 Grat. 701. And see The 
State V. Solomons, 3 Hill, S. C. 96. 

* And see Tilton v. Swift, 40 Iowa, 
78; Eiggins v. The State, 4 Kan. 173. 
Indeed, under some circumstances, it is 
required by the mere behests of justice 
to give the statute a retrospective opera- 
tion ; then, by construction, it will have 
such an operation if the words permit. 
Miller v. Graham, 17 Ohio State, 1. 

6 1 Bishop Mar. & Div. § 99-103, 696- 
699. 
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Liquor Laws. — A statute prohibiting the unlicensed sale of 
intoxicating liquors extends as well to those owned when it is 
enacted as to subsequent purchases.^ And one disqualifying 
" every person convicted of felony " to be a retailer, includes 
alike past and future convictions.^ So — 

Fencing Railroad. — A statutory mandate to railroads to fence 
lands taken for their track extends as well to existing as to sub- 
sequently chartered ones.^ 

§ 85. Ex post Facto. — A statute which is ex post facto is ren- 
dered null by two clauses of the United States Constitution, the 
one referring to the national and the other to the State legisla- 
tive power.* But — 

Simply Retrospective. — A statute may be retrospective without 
being ex post facto ; and, when it is, if it does not impair the obli- 
gation of contracts,^ it does not violate the Constitution of the 
United States. In some of the State constitutions there are pro- 
visions directly forbidding it, but in most there are not ; ^ or, it 
is valid in some circumstances," and invalid in others.* In accord 
with what has been said,^ where such a statute is not constitu- 
tionally prohibited, the courts will give effect to its express 
terms ; i" where it is, they will hold it void.^^ Some of the dis- 
tinctions are that, — 

§ 85 a. Rights vested — not vested. — According to the terms 



1 Commonwealth v. Logan, 12 Gray, State v. Newark, 3 Dutcher, 185; The 
136. State r. Scudder, 3 Vroom, 203 ; Hess 

2 Reg, V. Vine, Law Rep. 10 Q. B. 195. v. Johnson, 3 W. Va. 645 ; Stine u. 
" Wilder v. Maine Central Railroad, 65 Bennett, 13 Minn. 153 ; United States v. 

Maine, 332. And see Gorman o. Pacific Samperyac, Hemp. 118 ; Stokes v. Rod- 
Railroad, 26 Misso. 441 ; Bank of Toledo man, 5 R. I. 405. 

V. Toledo, 1 Ohio State, 622. « Bruce v. Schuyler, 4 Gilman, 221 ; 

* Crim. Law, I. § 279; Const. XJ. S. Gordon c. Inghram, 1 Grant, Pa. 152; 

art. 1, § 9, 10 ; Calder v. Bull, 3 Dall. 386, West Branch Broom Co. v. Dodge, 7 

389 ; Watson u. Mercer, 8 Pet. 88, 110 ; Casey, Pa. 285 ; Dillon v. Dougherty, 2 

Bennett v. Boggs, Bald. 60, 74. Grant, Pa. 99 ; The State v. Atwood, 11 

3 Reed v. Beall, 42 Missis. 274 ; Lane Wis. 422 ; Kennett's Petition, 4 Fost. 
V. Nelson, 29 Smith, Pa. 407. N. H. 139 ; McManning «. Farrar, 46 

8 1 Bishop Mar. & Div. § 670 ; The Misso. 376. 

State V. Squires, 26 Iowa, 340 ; Smith o. 9 Ante, § 83 a. 

Van Gilder, 26 Ark. 527. ■ 10 Barton v. Morris, 15 Ohio, 408 ; New 

' Crim. Law, I. § 279 ; Sedgwick v. Orleans v. Clark, 95 U. S. 644 ; People 

Bunker, 16 Kan. 498 ; Kunkle v. Frank- u. Ulster, 63 Barb. 83 ; Hagerstown v. 

lin, 13 Minn. 127 ; Comer v, Folsom, 13 Sehner, 37 Md. 180. 

Minn. 219 ; Wilson t'. Buckman, 13 Minn. " Bank of the State v. Cooper, 2 Yerg. 

441 ; Tilton u. Swift, 40 Iowa, 78 ; The 599. 
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or efPect of most or all of our constitutions, a statute cannot 
divest vested rights ; ' yet can take away such as are not vested.^ 
And, — 

Remedy. — At the legislative pleasure, it can change the rem- 
edy,^ yet not to the denial of all remedy,* or even to such a 
reduction of it as will leave any essential part of the right practi- 
cally unavailable.^ 

§ 85 b. Directing Construction of Statute. — The legislature can- 
not direct the courts how to construe a statute, so as to affect 
past transactions ; for such construction is a judicial, not a legis- 
lative, question. But the direction, if in adequate terms, will 
operate as an amendment of the statute for cases on future 
facts.^ 



1 Crim. Law, I. § 279; post, § 178; 
Burch V. Newbury, 6 Seld. 374; Peters 
u. Goulden, 27 Mich. 171. In England, 
where there are no written constitutions, 
a statute is not commonly construed to 
direst vested rights. Couch v. Jeffries, 
4 Bur. 2460, 2462 ; Moore v. Phillips, 7 M. 
& W. 536; Gilraore v. Shuter, T. Jones, 
108 ; s. 0. nom. Helmore u. Shuter, 2 
Show. 16. 

2 Harris v. Glenn, 56 Ga. 94 ; Eotten- 
berry v. Pipes, 53 Ala. 447; Leib v. Wil- 
son, 51 Ind. 550 ; Ware v. Owens, 42 Ala. 
212 ; Coffin ■;. The State, 7 Ind. 157 ; 
Noel a. Ewing, 9 Ind. 37 ; Bachman u. 
Chrisman, 11 Harris, Pa. 162 ; People v. 
Frisbie, 26 Cal. 135 ; Languille v. The 
State, 4 Texas Ap. 312 ; Norfolk v. Cham- 
berlaine, 29 Grat. 534 ; Sparks v. Clapper, 
30 Ind. 204. 

8 Templeton v. Home, 82 HI. 491 ; Pe- 
tition of Penniman, 11 R. I. 333 ; Caper- 
ton V. Martin, 4 W. Va. 138 ; FuUerton v. 
McArthur, 1 Grant, Pa. 232 ; The State v. 
Shumpert, 1 S. C. 85 ; Brown v. Gilmor, 
8 Md. 322 ; Carnes v. Red River Parish, 
29 La. An. 608 ; Young v. Ledrick, 14 



Kan. 92 ; Smith v. Judge, 17 Cal. 547 ; 
Tennessee v. Sneed, 96 U. S. 69; Harde- 
man V. Downer, 39 Ga. 425 ; Fearing v. 
Irwin, 55 N. Y. 486 ; Bacon v. Howard, 
20 How. U. S. 22 ; The State v. Union, 4 
Yroom, 350 ; Leggett v. Hunter, 19 N. Y. 
445; Mills v. Charleton, 29 Wis. 400; 
Barton i>. School Commissioners, Meigs, 
585. 

* Post, § 178 ; Seibert v. Copp, 62 
Misso. 182 ; Fisher v. Cockerill, 5 T. B. 
Monr. 129. 

5 Post, § 178 ; Holland v. Dickerson, 
41 Iowa, 367 ; Josephine v. The State, 39 
Missis. 613 ; Smith v. Morse, 2 Cal. 524 ; 
Musgrove v. Vicksburg, &o. Railroad, 50 
Missis. 677 ; Morton v. Valentine, 15 La. 
An. 150 ; Smith v. Packard, 12 Wis. 371 ; 
Edwards v. Kearzey, 96 U. S. 595. 

6 Dequindre u. Williams, 31 Ind. 444 ; 
Union Iron Co. v. Pierce, 4 Bis. 327 ; 
Haley v. Philadelphia, 18 Smith, Pa. 45 ; 
The Governor v. Porter, 5 Humph. 165 ; 
Kelsey v. Kendall, 48 Vt. 24 ; People v. 
New York, 16 N. Y. 424 ; Cambridge v. 
Boston, 130 Mass. 357 ; United States v, 
Gilmore, 8 Wal. 330. 
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CHAPTER XI. 

CONSTRUING THE VAKIOUS LAWS TOGETHEE. 

§ 86. Here — Elsewhere — (importance of Doctrine). — Having 
already called to mind the doctrine, in its general terms, that all 
laws are to be construed together as parts of one whole, ^ we shall 
in this chapter descend a little into detail ; presenting the chief 
fragmentary forms of the doctrine, and drawing its bounds. In 
a chapter further on,^ we shall see, through the help of lines of 
decisions projected through the legal field, something of the 
immensity of the conservative force of this doctrine in our juris- 
prudence, and its overwhelming importance in interpretation. 

Full Doctrine defined. — The completed doctrine, resulting from 
a bringing together of its parts, is, that all laws, written and 
unwritten, of whatever sorts and at whatever different dates 
established, are to be construed together, contracting, expanding, 
limiting, and extending one another into one system of jurispru- 
dence, as nearly harmonious and rounded as it can be made with- 
out violating unyielding written or unwritten terms. 

Some of the Parts. — The emergencies of particular cases do 
not, in the majority of instances, call for a consideration of the 
full doctrine, as thus defined. Sometimes it is only necessary to 
bear in mind, that all the parts of the one statute, or the enact- 
ing part and the preamble, or some two or more sections or 
clauses, are to be read and construed together ; ^ sometimes, that 
the original act and its amendments are to be interpreted as one, 
no portion of either being left inoperative, if without violence to 

1 Ante, § 5-10, 82. said to be, to look into the whole and 

2 Poet, § 122 et seq. every part of it, the apparent intention 
8 Ante, § 82 ; Hex v. Palmer, 1 Leach, derived from the whole, tlie subject-mat- 

4th ed. 352, .355 ; Holbrook v. Holbrook, ter, the effects and consequences, and its 

1 Pick. 248 ; Burke v. Monroe, 77 III. 610 ; reason and spirit ; and the meaning of 

St, Peter's Church v. Scott, 12 Minn. .395 ; the legislature thus ascertained will pre- 

Crone v. The State, 49 Ind. 538. More vail, though in conflict with the literal 

broadly expressed. — The true rule for sense of the words. Eyegate v. Wards- 

the construction of a statute has been boro, 30 Vt. 746. 
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the words effect can be given to the whole ; ^ sometimes, that a 
subsequent statute may be looked into for help in discovering 
the true intent of an earlier one,^ — a doctrine to be received 
with caution, and limited in its application ; sometimes, that all 
acts passed at the same session will be construed as one ; ^ or that 
all passed on the same day will be ; * or, that, when a statute is 
made in addition to another on the same subject, without repeal- 
ing any part of it, both are to be considered together.^ But the 
cases equally admit of wider forms of expression ; as, that all 
acts on the same subject, termed in pari materia, including even 
those which are repealed, are to be interpreted together, and, as 
far as may be, in harmony with one another.^ It would not ordi- 
narily be relevant to the question in hand to take into view 
enactments on other subjects ; yet, should a case occur in which 
the relevancy was manifest, plainly this would be permissible. 
Illustrations of interpreting statutes together might be multiplied 
without end. Thus, — 

§ 87. Term of Office. — The term of an office newly created 
may be derivable from the prior general law." So, — 

Appeal. — If a new jurisdiction is given a court from which the 
law provides an appeal, the right of appeal attaches to the new 
case.^ And, — 

Powers recited, then conferred. — Where an act confers powers 

» Harrell v. Harrell, 8 Fla. 46; Bob- 3 Ellis & E. 224; Mitchell u. Duncan, 7 

bins V. Omnibus Eailroad, 32 Cal. 472; Pla. 13; Bruce v. Schuyler, 4 Oilman, 

GriflSn's Case, Chase Dec. 364. 221 ; Isham v. Bennington Iron Co. 19 

2 McAfee v. Southern Eailroad, 36 Vt. 230; Smith «. People^ 47 N. Y. 330; 

Missis. 669. Forqueran v. Donnally, 7 W. Va. 114; 

s Cain V. The State, 20 Texas, 355 ; Bryant v. Livermore, 20 Minn. 313 ; Rex 

The State v. Eackley, 2 Blackf. 249. v. Palmer, supra, at p. 355; Ex parte 

And see Attorney-General v. Brown, 1 Copeland, 2 De G., M. & G. 914 ; McWil- 

"Wis. 513. liam </. Adams, 1 Macq. Ap. Cas. 120 ; 

* People V. Jackson, 30 Cal. 427. And Tennyson v. Yarborough, 7 Moore, 258, 1 

see Fouke v. Fleming, 13 Md. 392 ; Plant Bing. 24 ; Bradshaw v. United States, 14 

ers' Bank v. Black, 11 Sm. & M. 43. Ct. of CI. 145 ; Mobile, &c. Eailroad u. 

5 Pearce v. Atwood, 13 Mass. 324, 344. Malone, 46 Ala. 391 ; Commonwealth v. 

6 Ante, § 82 ; post, § 124 ; The State Brennan, 103 Mass. 70 ; The State v. 
V. Commissioner of Railroad Taxation, Lisles, 58 Misso. 359 ; The State w. Currie, 
8 ■Vroom,228 ; Merrill v. Gorham, 6 Cal. 35 Texas, 17; Commonwealth v. Desmonjl, 
41 ; United States v. Collier, 3 Blatch. 123 Mass. 407. 

325 : Bryan v. Dennis, 4 Fla. 445 ; Wake- ' People v. Colton, 6 Cal. 84. 

field V. Phelps, 37 N. H. 295; Harrison 8 Commonwealth u.Messenger,4Mass. 

V. Walker, 1 Kelly, 32 ; Billingslea v. 462, 468. And see Stewart v. Walters, 9 

Baldwin, 23 Md. 85 ; McLaughlin v. Vroom, 274. 

Hoover, 1 Oregon, 31 ; Reg. v. St. Giles, 
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recited in another act, the former is to be construed as though 
the latter were a part of it.^ Again, — 

Limitations. — A statute of limitations may be applied to an 
offence created by a subsequent statute.^ 

Intent from Prior Laws. — If the intent of the legislature can be 
gathe-red from prior laws, and from the prevailing tone of other 
sections of the same act, conflicting words may be bent from 
their literal meanings to harmonize with those more explicit, or 
so restricted or enlarged as to carry out such intent.^ 

Notice. — Where by one section a certain notice is to be pub- 
lished for ten days in succession, and by another all notices are 
to be published daily, Sundays excepted, the two sections should 
be read together; meaning, that the Sundays be included for 
enumeration, but not for publication.* Moreover, — 

Restraining Provision. — As the several parts of a statute are to 
be made harmonious with each other and with the object of the 
whole," particular provisions are not to be extended beyond the 
general scope, unless manifestly intended.^ 

§ 88. Common Law with Statute. — The common law, as pre- 
vailing at the time when a statute is passed, is as much to be 
taken into the account in the construction of the latter as is a 
prior enactment." Numerous illustrations of this proposition will 
appear in other connections.^ For present illustration, — 

Aiders in Poaching. — An English statute, 9 Geo. 4, c. 69, § 9, 
against night poaching, made it punishable " if any persons, to 
the number of three or more together, shall by night unlawfully 
enter or he in any land, whether open or inclosed, for the pur- 
pose," &c. And, by the common law, one who is constructively 
or actively present encouraging another while committing a crime 
is himself a principal offender. Applying this common-law doc- 
trine to the statute, the result was, that, if one of a party of 
poachers was found actually within the particular grounds, and 
the rest were upon adjoining land co-operating with this one, 
" all," in the language of Gurney, B. " may be said to be found 

. 1 Turney v. Wilton, 36 111. 385. And < Taylor v. Palmer, 31 Cal. 240. 

see Canastota, &c. Road v. Parkill, 60 ^ Ante, § 86 ; Ellison v. Mobile and 

Barb, 601. Ohio Railroad, 36 Missis. 572. 

2 Johnson v. United States, 3 McLean, « Tioknor's Estate, 13 Mich. 44; post, 

89. § 151. 

' Noble V. The State, 1 Greene, Iowa, '• Ante, § 5-7, 82. 
325. 8 See post, § 131-144. 
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in the clover field, within the meaning of the statute,"^ — a con- 
clusion impossible but for the help of the common law. And — 

Acting by Deputy — (ConBtabie). — It was held in California, 
that, as by the common law officers who exercise only minis- 
terial functions may act by deputy, constables, being such officers, 
have this power.^ It is believed that not in all the States are 
the statutes in terms to admit of this conclusion. 

§ 89. Statute with Constitution. — Our written constitutions 
are, as already seen,^ laws ; and not the less so because they are 
supreme over the statutes. For the same reason, therefore, that 
statutes are to be construed with statutes and with the unwrit- 
ten law, they are also to be construed with the constitution.* 
Thus, to repeat an illustration from " Criminal Procedure," — 

Giving Appeal. — A system of statutory law having provided 
for appeals from justices of the peace to courts sitting with juries 
(they being without juries), a new enactment conferred on them 
jurisdiction over an offence of a sort entitling the accused to a jury 
trial. And the court held, that, to secure the jury trial, the consti- 
tution, operating with the statute, gave the right of appeal.^ But — 

§ 90. Partial Conflict. — The flexibility with which statutes, in 
partial conflict, will sometimes yield to one another without much 
regard to the comparative dates of their enactment, does not ex- 
tend to the like conflicts between a statute and a written consti- 
tution. The constitution will never give way ; while, on the 
other hand, if there are two possible constructions of the statute, 
the one harmonious with the constitution and the other opposed, 
the harmonious must be adopted.^ And — 

1 Eex V. Andrews, 2 Moody & R. 37, power to make assignees, he may implicite 

38 ; Rex v. Lockett, 7 Car. & P. 300 ; Rex make deputies ; for cui licet quod majus est, 

V. Passey, 7 Car. & P. 282. non debet quod minus est non licere. And, 

^ Jobson V. Fennell, 85 Cal. 711. I by consequence, when an ofiice is granted 

do not mean to express any opinion as to to one and his heirs, thereby he may 

the correctness of this doctrine in general make an assignee, and by consequence a 

American law. It is, I presume, beyond deputy." Shrewsbury's Case, 9 Co. 46 b, 

real question, that, by the English com- 48 6. These are only suggestions toward 

mon law, a constable can appoint a dep- the investigation of the question. It is 

uty. Toml. & Jacob's Law Diet. " Con- familiar doctrine that, in this country, 

stable," " Deputy ; " Burn Just. " Con- offices are not assignable, 
stable ; " Midhurst v. Waite, 8 Bur. 1259, « Ante, § 11 a, 12, 16. 
1262 ; Rex v. Hope Mansell, Cald. 252. * Eskridge v. The State, 25 Ala. 30. 

And the reason commonly assigned is, Crim. Proced. I. § 894. 
that the office is ministerial. But, in ^ Crim. Proced. I. § 894 ; Johnson's 

Coke's Reports, this sort of doctrine is Case, 1 Greenl. 230. 
put as follows : " When an officer has ' Duncombe v. Pringle, 12 Iowa, 1 ; 
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Presumed Legislative Purpose. — The courts will presume the 
legislature intended its acts to be reasonable, constitutional, and 
just ; and, when possible, consistently with any fair rendering of 
the words, wiU so construe them as not to make them otherwise.^ 
But this rule will not be carried to the extent of giving the 
enactment a meaning plainly repugnant to its terms.^ 



Roosevelt v. Godard, 62 Barb. 533 ; Col- 
well V. May's Landing Water Power Co. 
4 C. E. Green, 245 ; New Orleans v. Sala- 
mander Co. 25 La. An. 650 ; Slack v. 
Jacob, 8 W. Va. 612 ; Camp v. Rogers; 44 
Conn. 291 ; People v. Peacock, 98 111. 172 ; 
Sutherland v. De Leon, 1 Texas, 250. 

1 United States v. Coombs, 12 Pet. 72 ; 
Parsons v. Bedford, 3 Pet. 433 ; Ham v. 
MoClaws, 1 Bay, 93, 98 ; Murray v. Gib- 
son, 15 How. U. S. 421 ; Commonwealth 
V. Getchell, 16 Pick. 452; McMuUen v. 
Hodge, 5 Texas, 34; Scott v. Smart, 1 
Mich. 295; Commonwealth li. Edwards, 
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9 Dana, 447 ; Eason v. The State, 6 Eng. 
481 ; Hogg V. Zanesville Canal and Manu- 
facturing Co. 5 Ohio, 410, 417 ; Iowa 
Homestead Co. v. Webster, 21 Iowa, 221 ; 
Newland v. Marsh, 19 111. 376; United 
States V. Benecke, 98 U. S. 447 ; New 
York, &c. Railroad v. Van Horn, 57 N. Y. 
473; Lucas v. Tippecanoe, 44 Ind. 524; 
Broom Leg. Max. 2d ed. 28. 

2 French v. Teschemaker, 24 Cal. 518 ; 
Bailey v. Philadelphia, &c. Railroad, 4 
Harring. Del. 389 ; Attorney-General v. 
Eau Claire, 37 Wis. 400. See post, § 145, 
146. 
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CHAPTER XII. 

THE INTERPRETATION OP WRITTEN CONSTITUTIONS. 

§ 91. Elsewhere. — We have just seen that a statute will, when 
possible, be so interpreted as to harmonize with the written con- 
stitution.^ And in other connections the doctrine of pronouncing 
a statute void, in whole or in part, when in conflict with the con- 
stitution, is explained. 2 Thus we saw that, — 

Duty of Courts. — When a statute is void, as in conflict with 
a constitutional inhibition, the courts should pronounce it so.^ 
But — 

Duty of Legislature. — The members of the legislature are, 
equally with the judges, sworn to support the constitution ; if 
not so uniformly learned in the law, many of them are ; and it is 
no more permissible for the one body to pass an unconstitutional 
enactment, than for the other to enforce it. So that — 

Legislative Decision. — The decision of the legislature on the 
meaning and effect of the constitution, necessarily involved in 
the making of a statute, should be respected by the courts when 
afterward they are required to determine whether or not it is 
constitutional. Practically, judges differ on this question ; some 
manifesting little or no regard for the opinions of the law-makers. 
Greater numbers, with a higher respect for a co-ordinate branch 
of the- government, refuse to annul a statute as unconstitutional 
until, after giving full weight to the legislative decision, they 
discern distinctly and affirmatively that it is wrong. And such 
is plainly, in reason, and overwhelmingly in weight of authority, 
the true rule. Said a learned judge : " Instances are not lacking 
to show, that the judiciary, in essaying to shield the constitution 
against the presumed aggressions of the legislature, has itself 

1 Ante, § 90. versity v. WilUams, 9 Gill & J. 365, 384 ; 

^ Ante, § 12, 16, 33, 37. 1 Kent Com. 448 ; Bailey v. Philadelphia, 

8 Fletcher v. Peck, 6 Cranch, 87 ; TJni- &c. Railroad, 4 Harring. Del. 389. 
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become the greater aggressor." And he added : " If there exist 
upon the mind of the court a reasonable doubt, that doubt must 
be given in favor of the law." ^ Again, — 

§ 91 a. Particular Provision. — No mere general considerations 
will authorize a court to nullify a statute as unconstitutional.^ 
Therefore he who asks such judgment should point out the par- 
ticular provision or clause violated.^ " It will not do," said Wal- 
lace, J. " to talk about the ' spirit of the Constitution ' as impos- 
ing a limitation upon the legislative power."* 

§ 92. Interpreted similarly to Statutes. — Our constitutions, 
being, like statutes, written instruments and laws,^ are, in the 
main, similarly interpreted.® There are minor differences some- 
times recognized ; ^ as, — 

Less Technical. — Partaking more of the nature of popular 
writings, it is not unfrequently observed that meanings less tech- 
nical may be given to their words and phrases.* 



1 Gotten V. Leon, 6 Fla. 610, 613, 
opinion by Dupont, J. ; Cheney v. Jones, 
14 Fla. 587 ; Cutts v. Hardee, 38 Ga. 350; 
People V. San Francisco, &c. Eailroad, 35 
Gal. 606 ; Lafayette v. Jenners, 10 Ind. 
70 ; Gillespie v. The State, 9 Ind. 380 ; 
The State v. Gooper, 5 Blackf. 258 ; Santo 
V. The State, 2 Iowa, 165; Baltimore v. 
The State, 15 Md. 376 ; Tyler v. People, 
8 Mich. 320 ; Rich ». Flanders, .39 N. H. 
304 ; Boston v. Gummins, 16 Ga. 102 ; 
Inkster v. Garver, 16 Mich. 484 ; Astor v. 
New York, 62 N. Y. 567, 575; Kerrigan 
V. Force, 68 N. Y. 381 ; Pennsylvania 
Railroad v. Riblet, 16 Smith, Pa. 164; 
Territory v. Lee, 2 Mon. Ter. 124 ; Ghi- 
cago, &c. Eailroad v. Smith, 62 111. 268 ; 
Gutman v. Virginia Iron Go. 5 W. Va. 
22 ; Osburn v. Staley, 6 W. Va. 85 ; 
Smithee v. Garth, 83 Ark. 17 ; In re Glin- 
ton Street, 2 Brews. 599 ; Coyne v. 
Weaver, 84 N. Y. 386. In a California 
case Sanderson, J. observed : " It is well 
settled that every act deliberately passed 
by the legislature must be regarded by 
the courts as valid, unless it is clearly 
and manifestly repugnant to some pro- 
vision of the constitution." People v. 
Sassovich, 29 Gal. 480, 482. Said Frazer, 
J. in Indiana ; " The courts should never 
strike down a statute, unless its conflict 
with the constitution is clear. Tlien, too, 
the judiciary ought to accord to the legls- 
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lature as much purity of purpose as it 
would claim for itself ; as honest a desire 
to obey the constitution, and, also, a high 
capacity to judge of its meaning. Hence, 
its action is entitled to a respect which 
should beget caution in attempting to set 
it aside." Brown (/. Buzan, ^4 Ind. 194, 
197. 

2 Ante, § 38-41. 

8 Davis V. The State, 3 Lea, 376, 378; 
Stockton, &c. Railroad v. Stockton, 41 
Gal. 147; Beyman v. Black, 47 Texas, 
558 ; Brown v. Fifield, 4 Mich. 322. 

* Stockton, &c. Railroad v. Stockton, 
supra, p. 162. 

6 Ante, § 4, 11 a, 89. 

6 People V. Potter, 47 N. Y. 375; 
Springfleld v. Edwards, 84 HI. 626,643; 
People V. Fancher, 50 N. Y. 288, 291 ; 
Daily v. Swope, 47 Missis. 367 ; Hess v. 
Pegg, 7 Nev. 23 ; Leavenworth v. Miller, 
7 Kan. 479 ; Walker v. Cincinnati, 21 
Ohio State, 14 ; Brown v. Fifield, 4 Mich. 
322 ; People v. Wall, 88 111. 75 ; People v. 
Gardner, 45 N. Y. 812. 

^ Carroll v. The State, 58 Ala. 396. 
See Wolcott v. Wigton, 7 Ind. 44. 

8 Manly v. The State, 7 Md. 135; 
Greencastle Township v. Black, 5 Ind. 
557 ; The State v. Mace, 5 Md. 337 ; 
People ii. Fancher, supra ; Cronise ». 
Cronise, 4 Smith, Pa. 255. 
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State and TTnited States, contrasted. — The Constitution of the 
United States consists chiefly in a grant of enumerated powers ; 
hence, in interpreting it, the courts presume the existence of no 
power not expressly or impliedly conferred. On the other hand, 
a State constitution proceeds on the idea that all legislative func- 
tions are in the legislature ; therefore, in its interpretation, the 
powers not taken away by the United States Constitution are 
presumed, except as expressly or by implication denied. ^ In rea- 
son, these propositions require, at least, the limitation that, where 
the power in controversy relates to international intercourse, to 
jurisdiction on the high seas, or to any other thing beyond the 
State territory, its existence among the functions of the United 
States, and non-existence among those of the State, should be 
the prima-facie presumption. 

§ 92 a. Instances of same Rules as for Statutes. — Some in- 
stances of interpreting a constitution by the same rules as a 
statute are — 

Retrospective. — Commonly a constitutional provision is not 
applied to annul what a prior statute, valid when enacted, had 
established, however contrary to its newly-ordained rule.^ Yet 
often — doubtless more frequently than with statutes — a retro- 
spective application will be required to carry out the evident 
intention of the makers, or the obvious reason for a clause, and 
then such application will be made.^ And — 

Intent of Makers — History, &o. — The rule that the intent of 
the makers, as appearing on the face of the particular provision 
and the entire instrument, illumined by pertinent historical facts 
and surroundings* yet not by individual declarations, such as 
the debates in the convention which framed it,^ shall prevail 
over the latent meanings of words and phrases, but not to the 

1 People V. Flagg, 46 N. Y. 401 ; Page ris, Pa. 357 ; Herman v. Phalen, 14 How. 
V. Allen, 8 Smith, Pa. 338 ; Bushnell v. U. S. 79 ; League v. De Young, 11 How. 
Beloit, 10 Wis. 195 ; People v. Coleman, U. S. 185. And see Commonwealth v. 
4 Cal. 46 ; McMillen v. Lee, 6 Iowa, 391 ; CoIIis, 10 Philad. 430 ; Doddridge v. Stout, 
In re Clinton Street, 2 Brews. 599 ; La- 9 W. Va. 703. 

fayette, &c. Railroad v. Geiger, 34 Ind. s In re Lee & Co.'s Bank, 21 N. Y. 9. 

185 ; Leavenworth u. Miller, 7 Kan. 479 ; * People v. Gies, 25 Mich. 83 ; People 

Walker o. Cincinnati, 21 Ohio State, 14; v. Fancher, 50 N. Y. 288. 
Cotten V. Leon, 6 Fla. 610, 619; Woods's ^ Beardstown v. Virginia, 76 111. 34; 

Appeal, 25 Smith, Pa. 59. Taylor v. Taylor, 10 Minn. 107. 

2 Indiana v. Agricultural Soc. 4 Nor- 
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disregard of the true import of what is plain,^ is applied to 
constitutions the same as to statutes.^ 

§ 92 h. Requiring legislation or not. — As already seen,^ some 
constitutional provisions bind only the legislative conscience until 
statutes to carry them out are enacted, and others operate at once 
as laws. The question depends on their terms and the sub- 
ject. A plain instance is a declaration that "the privilege of 
the debtor to enjoy the necessary comforts of life shall be recog- 
nized by wholesome laws : " the courts, that enforce laws, not 
make them, cannot give effect to this provision without legisla- 
tive aid.* On the other hand, it is equally plain that no legisla- 
tion is necessary to enable the Supreme Court of the United 
States to take original jurisdiction of a suit between two States, 
under the clause of the Constitution that the judicial power shall 
extend " to controversies between two or more States." ^ K 
some other cases are less clear, still the principle which controls 
these wiU determine how the result should be.® 

§ 92 c. other Doctrines, — applicable to the interpretation alike 
of statutes and constitutions, — appear in the discussions in other 
chapters. The foregoing are sufficient here, as explaining the 
similarities and differences. 

1 Hills V. Chicago, 60 111. 86 ; Spring- 6 Jackson v. Collins, 16 B. Monr. 214; 
field V. Edwards, 84 lU. 626, 643. The State v. "Weston, 6 Neb. 16 ; Com- 

2 People V. Potter, 47 N. Y. 375; The. monwealth v. Harding, 6 Norris, Pa. 343; 
State V. Parsons, 11 Vroom, 1 ; The State Ex parte The State, 52 Ala. 231 ; Com- 
V. Newark, 11 Vroom, 71, 550. monwealth v. Collis, 10 Philad. 430; Dod- 

8 Ante, § 11 a, note, 14. dridge v. Stout, 9 "W. Va. 703, 705. See, 

* Green v. Aker, 11 Ind. 223. - as illustrative, ante, § 14 ; Gilbert i;. 

5 Const. TJ. S. art. 3, § 2 ; Kentucky v. United States, 8 Wal. 368 ; Parish v. 

Ohio, 24 How. U. S. 66. United States, 8 Wal. 489. 
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CHAPTER XIII. 

THE MEANINGS OF THE LANGUAGE. 

§ 92 d. Flexibility of Language. — The possible forms of thought 
are, like the Source whence the thinking mind proceeds, or the 
Universe it is fashioned to mirror, infinite. If hitherto the 
actual in thought has had its limit, the reason is simply that 
the end of the progress of the mind through eternity is not 
reached. Language is the offspring of the past, but its life is 
in and for the ever opening and progressive future. Its princi- 
pal mission is to convey, from one mind to another, the new 
thoughts as they arise ; for the old is continually dying, while 
the new is being born. If each word had a single fixed and 
unchanging meaning, and if there were simply certain established 
collocations of words, each with its one signification, the powers 
of language would be very limited, and it could never express a 
new idea. It would be completely unadapted to human use. 
As things are, it is one of the most marvellous of the mysteries 
attendant on human life. " There is," said a learned judge, " no 
word in the English language which does not admit of various 
interpretations." ^ And no bound can be set to the ever varying 
combinations of words, conveying both the old thoughts and the 
new, — thoughts which the inventors of the words had, and those 
which they had not. Thus wonderfully flexible is language ! 
Hence, — 

§ 93. statute as Words in Combination. — In interpreting a 
statute, we do not contemplate it as a series of words, each with 
its particular signification, but as words combined to convey 
what they could not singly. While we do not shut our eyes to 
the letter, we look most of all for the spirit — the effect of the 
combination in the circumstances and connections wherein it was 
made. " The letter killeth, but the spirit giveth life." * Says 
an old maxim, Qui hceret in litera hceret in cortice, if we adhere to 

1 Pollock, C. B. in Reg. v. Skeen, Bell C. 'C. 97, 134. 
s 2 Cor. iii. 6. 

83 



§ 93 INTEEPEBTATION. [BOOK II. 

the letter, we go only skin-deep into the meaning.^ One minor 
form of this doctrine is, that — 

Intent gathered from Whole. — The intention of a statute, gath- 
ered from the whole of it, will prevail over the strict sense of its 
terms, when such construction will not work injustice or involve 
an absurdity.^ And — 

Reasonable. — " All laws," said Field, J., speaking for the Su- 
preme Court of the United States, " should receive a sensible 
construction. General terms should be so limited in their appli- 
cation as not to lead to injustice, oppression, or an absurd con- 
sequence. It will always, therefore, be presumed that the 
legislature intended exceptions to its language which would 
avoid results of this character. The reason of the law in such 
cases should prevail over its letter." ^ Still, — 

Meanings of Words. — The meanings of the words are not to be 
lost sight of. They will vary with the subject, context, and 
other circumstances ; * yet the legislature will be presumed to 
have intended what it said, and to have understood the signifi- 
cance of language.^ And such presumed intent will be carried 
out in the construction unless another, in some legitimate way, 
affirmatively appears.^ 

1 Broom Leg. Max. 2d ed. 534; Sco- York Central Railroad, 3 Abb. Ap. 339; 

field V. Collins, 3 Cow. 89, 96 ; People v. Bailey v. Commonwealth, 11 Bush, 688. 
Utica Ins. Co. 15 Johns. 358 ; Minor v. ^ Ex parte Ellis, 11 Cal. 222 ; San 

Mechanics' Bank, 1 Pet. 46, 64 ; Bac. Jose v. San Jos^, &c. Railroad, 58 Cal. 

Abr. Statute, I. 5, 6 ; 1 Bl. Com. 61 ; The 475. 

State V. Savage, 32 Maine, 583 ; 1 Domat, s United States v. Kh-by, 7 Wal. 482, 

Cush. Ed. p. 84 ; Eyston v. Studd, 2 486, 487 ; Matthews v. CaldweU, 2 Disney, 

Plow. 459, 465, where it is said : "It is 279 ; People v. Admire, 39 111. 251. 
not the words of the law, but the internal ^ Mclntyre v. Ingraham, 35 Missis. 26 ; 

sense of it, that makes the law ; and our Simonds v. Powers, 28 Vt. 354 ; Smith v. 

law, like all others, consists of two parts, Randall, 6 Cal. 47 ; People v. Hoffman, 

namely, of body and soul. The letter of 37 N. Y. 9 ; Whitney v. Whitney, 14 

the law is the body of the law, and the Mass. 88, 92 ; Holbrook v. Holbrook, 1 

sense and reason of the law is the soul of Pick. 248; Somerset v. Dighton, 12 Mass. 

the law; . . . and it often happens that 383; The State v. Judge of Ninth Judi- 

when you know the letter you know not cial District, 12 La. An. 777 ; Caledonian 

the sense, for sometimes the sense is more Railway v. North British Railway, 6 Ap. 

confined and contracted than the letter, Cas. 114, 122. 

and sometimes it is more lai-ge and exten- » Ante, § 72, 80 ; Woodbury v. Berry, 

sive;" Dwar. Stat. 2d ed. 562 ; Holbrook 18 Ohio State, 456; Direct U. S. Cable 

V. Holbrook, 1 Pick. 248, 264 ; Church v. Co. o. Anglo-American Tel. Co. 2 Ap. Cas. 

Crocker, 3 Mass. 17, 21; The State v. 394,412; Thurman w. The State, 18 Ala. 

Lane, 8 Ire. 256 ; New Orleans, &c. Rail- 276 ; The Sam Slick, 2 Curt. C. C. 480. 
road V. Hemphill, 35 Missis. 17; Direct o Lane i>. Schomp, 5 C. E. Green, 82; 

U. S. Cable Co. v. Anglo-American Tel. Garrigus v. Parke, 39 Ind. 66. 
Co. 2 Ap. Cas. 394, 412; Murray v. New 
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§ 94. Unity of Meaning. — In a book not strictly of the legal 
class we read : " No sentence or form of words can have more 
than one ' true sense ; ' and this only one we have to inquire for. 
This is the very basis of all interpretation. . . . Every man or 
body of persons, making use of words, does so in order to convey 
a certain meaning ; and to find this precise meaning is the object 
of all interpretation. To have two meanings in view is equiva- 
lent to having no meaning, and amounts to absurdity. . . . 
The fictitious law case, composed by Pope and Fortescue, as hav- 
ing ensued in consequence of Sir John Swale having bequeathed 
to his friend Mr. Straggling ' all my black and white horses,' 
when there were found six black horses, six white ones, and six 
that were black and white, or pied horses, is certainly entertain- 
ing. Yet the question ought never to have arisen ' whether the 
pied horses were included in the legacy,' as was assumed by 
those gentlemen. As there can be but one meaning attached to 
any sentence, the testator could not have meant by his words all 
black and all white horses, and, at the same time, all black and 
white horses. The only difficulty arising from this will could be 
this : whether the testator meant to bequeath to Mr. Straggling 
all black and all white horses, or all black and white horses." ^ 
So, applying this doctrine to a statute, — 

§ 95. Illustrations. — If the legislature should direct the officers 
of a court in a particular emergency to sit or stand, the meaning 
could not be, that a part might sit while the rest stood ; because 
this interpretation would give a duplicate sense to the simple 
expression. Or if the provision was, that no fees be taken for 
executing a mandamus or a capias, the meaning could not be to 
forbid fees for one, to be elected, not for the other ; since here 
also, to work this result, a duplicate signification must be drawn 
from one compact form of language. There can be no doubt of 
the soundness of this doctrine when applied to such a writing as 
a statute. And, — 

Further of Doctrine. — If one says that his time and money are 
valuable, he cannot mean that his money is valuable in a serious 
sense, and his time ironically so ; though he may intend to be 
understood either as serious or as ironical in the entire expres- 
sion. Still there are_ writings, — as, for example, compositions 

1 Lieber Legal and Political Herme- Layman, 8 Blackf . 330 ; Keg. t. Hamil- 
ueutios, p. 86-88. And see The State v. ton, 1 Car. & K. 212. 
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in poetry or prose intended to instruct or amuse by way of sug- 
gestion rather than exact delineation or precept, — the eflScacy 
of which consists in giving various and perhaps conflicting mean- 
ings to a single sentence, or even a single word, where the reader 
is to accept all the meanings, or as many of them as he has 
capacity for, or to choose between them. 

§ 95 a. Same Word in same Statute, &o. — In a SOrt of general 
way it is sometimes worth considering, that, if a particular word 
occurs repeatedly in a statute, or in different statutes on the same 
subject, the meaning may, prima facie, be deemed identical in 
all the places. This doctrine is occasionally expressed in even 
stronger terms.^ The presumption is in no form held to be con- 
clusive,^ and the fact is sometimes very palpably otherwise.^ 
Even the same word in a single sentence creating an offence has 
been adjudged to have different meanings in different parts of the 
sentence.* Of course, the rule is not applicable to statutes on 
different subjects ; the subjects will govern the meanings, and 
they may be very different.^ Vattel, writing of treaties, states 
what is believed to be equally sound in statutory interpretation. 
"If," he says, " any one of those expressions which are sus- 
ceptible of different significations occurs more than once in 
the same piece, we cannot make it a rule to take it everywhere 
in the same signification. For we must take such expression, 
in each article, according as the subject requires, — pro substrata 
materia, as the masters of the art say. The word day, for in- 
stance, has two significations. If therefore it be said in a con- 
vention, that there shall be a truce of fifty days, on condition 
that commissioners from both parties shall, during eight succes- 
sive days, jointly endeavor to adjust the dispute, — the fifty days 
of the truce are civil days of twenty-four hours ; but it would be 
absurd to understand them in the same sense in the second 

1 Courtauld v. Legh, Law Rep. 4 Ex. ^ Texas v. White, 7 Wal. 700 ; Feagin 

126, 130 ; James v. Dubois, 1 Harrison, v. Comptroller, 42 Ala. 516, 522 ; Rupp 

285 ; Commonwealth v. Morrison, 2 A. v. Swineford, 40 Wis. 28 ; Reg. v. Kent, 2 

K. Mar. 75, 82 ; Pitte v. Shipley, 46 Cal. Q. B. 686, 692. 

154. Subsequent on same Subject.— 3 Angell v. Angell, 9 Q. B. 328, 356. 

Where, in a subsequent statute on the < Reg. v. Allen, Law Rep. 1 C. C. 367, 

same subject, the legislature uses differ- 371, 373. 

ent language In the same connection, an 6 post, § 98 a ; East India Interest, 3 

intended change of the law may be pre- Bing. 193, 196 ; River Wear Commission- 

sumed. Lehman c. Robinson, 59 Ala. ers v. Adamson, 2 Ap. Cas. 743, 763; 

219; Rich !). Keyser, 4 Smith, Pa. 86. JoUiffie v. Rice, 6 C. B. 1 9- Rupp v 
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article, and to pretend that the commissioners should labor eight 
days and nights without intermission." ^ 

§ 96. Legal Meaning. — A statute being a law,^ words in it 
which have acquired a particular legal meaning are, in the ab- 
sence of circumstances otherwise controlling them,^ given this 
meaning in the interpretation.* Frequent illustrations of this 
doctrine occur in cases of — 

§ 97. Re-enacted Statutes, Phrases, and Words. — If, therefore, 
a statute employs terms or modes of expression which had 
acquired a definite signification in previous enactments on the 
same or some analogous subject, the established interpretation 
will, in the absence of any special indication to the contrary, 
prevail.^ And it is the same where an entire statute, having 
received a judicial interpretation, expires or is repealed, and is 
afterward re-enacted in the same language : here the legislature, 
being presumed to know the prior law,^ is presumed to have 
adopted the meaning already given it by the courts.'' But, — 

Adopted from other State or Country. — Where the adopted pro- 
vision is, with its construction, foreign, one of the elements of 
the problem is difPerent. The courts do not know the laws of 
other States and countries except when proved to them ; ® 
neither, a fortiori, does the legislature. Yet they know the laws 
of England prior to the settlement of this country, and perhaps 
to some extent the later ones ; and under statutes those of sister 

Swineford, supra ; Feagin w. Comptroller, Eq. 84; County Seat of Linn, 15 Kan. 

supra; Caldwell's Case, 19 Wal. 264; 500 ; The State w. Brewer, 22 La. An. 273 ; 

Jones V. Dexter, 8 Fla. 276. Woolsey v. Cade, 54 Ala. 378. 

1 Vattel Law of Nations, b. 2, c. 17, " Ante, § 74, 75. 

§ 281. 1 Myriok v. Hasey, 27 Maine, 9 ; Ruck- 

2 Ante, § 7, 11 a. maboye v. Mottichund, supra ; Mansell 
8 Post, § 2Q4. V. Reg. 8 Ellis & B. 54, 73 ; Bank of 
« Apple V. Apple, 1 Head, 348 ; Ste- Mobile v. Meagher, 33 Ala. 622 ; La 

phenson v. Higginson, 3 H. L. .Cas. 638 ; Selle v. Whitfield, 12 La. An. 81 ; Ex 

The State v. Mace, 5 Md. 337 ; Mer- parte Matthews, 52 Ala. 51 ; Tuxbury's 

chants' Bank v. Cook, 4 Pick. 405; Adams Appeal, 67 Maine, 267 ; O'Byrnes v. The 

V. Turrentine, 8 Ire. 147 ; United States State, 51 Ala. 25 ; Cota v. Ross, 66 Maine, 

V. Magill, 1 Wash. C. O. 463 ; Ex parte 161. Said Woodbury, J. in the Supreme 

Vincent, 26 Ala. 145; post, § 242. Court of the United States : " With the 



6 The Abbotsford, 98 U. S. 440 
United States o. Gilmore, 8 Wal. 330 
Williams v. Lear, Law Rep. 7 Q. B. 285 



knowledge of our construction, like words 
being again repeated by Congress, it may 
be considered that a like construction 



Whitcomb v. Rood, 20 Vt. 49; United was intended, and was expected to be 

States V. Wilson, Bald. 78, 95 ; Sheppard giren to those words." Mason v. Fear- 

V. Gosnold, Vaugh. 159 ; MoKee v. Mc- son, 9 How. U. S. 248, 258. 
Kee, 17 Md. 352; Ruckmaboye v. Mot » 1 Bishop Mar. & Div. § 413, 415, 

liohund, 8 Moore P. C. 4, 32 Eng. L. & 418. 
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States are generally provable by simple methods.^ When, there- 
fore, a statutory provision is adopted from another State or coun- 
try, the following of the foreign construction may, in reason, be 
presumably intended in some circumstances, not so absolutely in 
others. In the adjudications on this question, no nice distinc- 
tions have been drawn ; but, in a general way, it is held that a 
word, phrase, or statutory provision, adopted from the laws of an- 
other State,2 or from England,^ or even from the civil law,* wiU 
ordinarily receive the construction it had in the law whence it was 
taken.^ Yet it is deemed also that the foreign exposition is not 
conclusive,^ or in so high a degree controlling as the domestic' 
Thus, for example, a prior interpretation from another State will 
not be followed when antagonistic to,^ or further than harmonious 
with,^ our own laws and judicial usages. In like manner, — 

Constitution. — In pursuance of the presumed intent of the 
makers, a constitutional provision, adopted from another State 
after it had been judicially interpreted, will, in the absence 
of any contrary indication, retain the meaning thus previously 
ascertained.^'' 

§ 98. Revisions and Codifications. — Where statutes are " re- 
vised," as is common in our States, to render them more con- 
venient and plain, the Revision is to receive the interpretation 
which had been given to the old laws, except where the contrary 
intention affirmatively appears. One of the objects having been 

' lb. § 414-417, 422, 423-425. ^ pigher v. Deering, 60 III. 114; Clark 

2 Eigg V. VPilton, 13 III. 15 ; The State v. Jefeersonyille, &c. Railroad, 44 Ind. 248 ; 

V. Rowley, 12 Conn. 101 ; McKenzie v. Fall v. Hazelrigg, 45 Ind. 576 ; Pangborn 

The State, 6 Eng. 594 ; Cambell v. Quin- v. Westlake, 36 Iowa, 546 ; Harrison v. 

lin, 3 Scam. 288 ; Draper v. Emerson, 22 Sager, 27 Mich. 476 ; Greiner v. Klein, 28 

Wis. 147 ; Drennan v. People, 10 Mich. Mich. 12, 22 ; Daniels v. Clegg, 28 Mich. 

169 ; Bemis „■. Becker, 1 Kan. 226 ; The 32 ; Poertner v. Eussel, ^3 Wis. 193 ; 

State V. Swope, 7 Ind. 91 ; The State v. Hobbs v. Memphis, &e. Railroad, 9 Heisk. 

Macon County Court, 41 Misso. 453 ; 873 ; Anderson v. May, 10 Heisk. 84. 
Westcott V. Miller, 42 Wis. 454 ; Kilkelly « Snoddy v. Cage, 5 Texas, 106. 
V. The State, 43 Wis. 604. 7 Rigg v. Wilton, 13 111. 15 ; Ingraham 

8 McCartee v. Orphan Asylum Soci- v. Regan, 23 Missis. 213. 
ety, 9 Cow. 437 ; Kennedy v. Kennedy, 8 Cole v. People, 84 111. 216. 
2 Ala. 571 ; McKenzie v. The State, 6 9 Jamison v. Burton, 43 Iowa, 282 ; 

Eng. 594 ; Commonwealth v. Hartnett, 3 Freese v. Tripp, 70 III. 496 ; Gage v. 

Gray, 450; Pennock v. Dialogue, 2 Pet. Smith, 79 111. 219. 
1 ; Tyler v. Tyler, 19 111. 151 ; Adams v. w People v. Coleman, 4 Cal. 46 ; Attor- 

Field, 21 Vt. 256 ; Marqueze v. Caldwell, uey-General v. Brunst, 3 Wis. 787 ; Hess 

48 Missis. 23 ; McCool v. Smith, 1 Black, v. Pegg, 7 Nev. 23 ; Leavenworth v. Mil- 

459. ler, 7 Kan. 479; Walker v. Cincinnati, 21 

< United States v. Jones, 3 Wash. C. C. Ohio State, 14 ; Daily v. Swope 47 Missis. 

209, 215. 367. 
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to improve and make uniform the phraseology, slight changes of 
language will not work changes of meaning.^ Still, where the 
language in its new forms is distinct, it wUl be given its due effect. 
The old, which it supersedes, cannot vary it ; though, in a doubt- 
ful case, it may help in opening its import.^ So likewise a pas- 
sage in the revision will alter the law if otherwise it would be 
inoperative.^ And where for any other reason this consequence 
was plainly meant, the courts will depart from the old inter- 
pretation.* 

§ 98 a. The Subject. — In the course of the foregoing illus- 
trations, the leading rule whence chiefly proceed the results is 
stated ; namely, that the meanings will vary with the subject.® 
This is a canon also in the interpretation of contracts : the sub- 
ject of which they speak must be taken into the account.^ It 
applies likewise to treaties,' and to all other forms of written and 
spoken language. Those who in any way use words mean one 
thing or another according to the subject in contemplation. 
Now, — 

§ 99. Technical, but not Legal. — Looking to the subject for the 



J Hughes V. Parrar, 45 Maine, 72 ; 
Parramore v. Taylor, 11 Grat. 220, 242 ; 
Duramus v. Harrison, 26 Ala. 326 ; 
Mooers v. Bunker, 9 Post. N. H. 420; 
Conger v. Earlier, 11 Ohio State, 1 ; Peo- 
ple V. Deming, 1 Hilton, 271 ; Overfield 
V. Sutton, 1 Met. Ky. 621 ; Allen v. Eam- 
sey, 1 Met. Ky. 635 ; Theriat v. Hart, 2 
Hill, N. Y. 380; In re Brown, 21 Wend. 
316 ; Lee v. Porman, 3 Met. Ky. 114 ; 
Anthony v. The State, 29 Ala. 27 : Glass 
V. The State, 30 Ala. 529, 531 ; Fosdick 
V. Perrysburg, 14 Ohio State, 472 ; Cros- 
well V. Crane, 7 Barb. 191 ; Dominick v. 
Michael, 4 Sandf. 374; Smith v. Smith, 
19 Wis. 622 ; Douglas v. Douglas, 5 Hun, 
140. 

= Ante, § 82 ; United States v. Bowen, 
100 U. S. 508 ; Coffin v. Rich, 45 Maine, 
507. 

» Burnham v. Stevens, 33 N. H. 247. 
And see The Magellan Pirates, 18 Jur. 
13, 25 Eng. L. & Eq. 595. 

« Eich V. Keyser, 4 Smith, Pa. 86; 
Douglas V. Douglas, 5 Hun, 140 ; Lehman 
V. Eobinson, 59 Ala. 219 ; The State v. 
Clark, 57 Misso. 25. Faxticular He- 



visions. — For decisions on particular re- 
visions and codes and their construction, 
see United States v. Bowen, 100 U. S. 
508 ; In re Oregon Bulletin Printing, &c. 
Co. 14 Bankr. Eeg. 406, 3 Saw. 614 ; Ex 
parte Ray, 45 Ala. 15 ; O'Neal v. Eobin- 
son, 45 Ala. 526 ; Barker v. Bell, 46 Ala. 
216 ; Mobile, &c. Railroad o. Malone, 46 
Ala. 391 ; Vinsant v. Knox, 27 Ark. 266; 
Whitehead v. Wells, 29 Ark. 99; Battle v. 
Shivers, 39 Ga. 405 ; Inman v. The State, 
64 Ga. 219 ; Ballin v. Ferst, 55 Ga. 646 ; 
Gray v. Mount, 45 Iowa, 691 ; Burgess 
V. Memphis, &c. Eailroad, 18 Kan. 63 ; 
Broaddus v. Broaddus, 10 Bush, 299; 
Sellers v. Commonwealth, 18 Bush, 331 ; 
The State v. Popp, 45 Md. 432 ; St. Louis 
V. Poster, 52 Misso. 613 ; Middleton v. New 
Jersey West Line Eailroad, 11 C. E. 
Green, 269; Seheftels v. Tabert, 46 Wis. 
439. And see post, § 160, note. 

5 Ante, § 93, 96 a ; Eex v. Hall, 1 B. 
& C. 123, 136 ; The Lion, Law Eep. 2 
P. C. 626, 630. 

6 Bishop Con. § 586. 

' Vattel Law of Nations, b. 2, o. 17, 
§ 280, 296. 
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meaning,' if a statute employs a word which, though not legal, is 
technical to its subject, we give it the technical sense, — not the 
general sense, not one technical to another subject, — unless 
something appears indicating a different intent of the legislature.^ 
Thus, — 

Commercial Meaning — Revenue Laws, &c. — An act relating to 
commerce is interpreted by the vocabulary of merchants, not of 
mechanics.^ And words in revenue laws are construed accord- 
ing to the usages of trade ; * as, if " bohea tea " is mentioned, it 
means the article known in trade as such, not in science ; ^ and 
" loaf sugar " in these laws signifies sugar in loaves, not crushed 
sugar ; such being the use of the words in trade and commerce.^ 
But — 

§ 100. Exceptions. — The technical sense will not be applied 
to defeat the purpose of a statute, or violate its obvious signifi- 
cation. Thus, — 

Credit to Student. — A statute in Connecticut forbade the giy- 
ing of credit, except on certain conditions, to " any student of 
Yale College, being a minor." And the word " student " was 
held to include one not matriculated, or admitted to regular 
membership ; matriculation taking place only after a residence 
of six months, and evidence of unblemished moral character.^ 
Whether this had occurred in a particular instance could not 
ordinarily be known to persons asked for credit ; making it plain 
that the popular meaning, which takes cognizance simply of the 
apparent relation of the student to the college, was intended. 
Moreover, this statute was penal ; yet — 

In Penal Statute. — It has been deemed that, where technical 

1 Ante, § 98 a. 159. " Tenpins." — And see, as to the 

2 The State v. Smith, 5 Humph. 394 ; word " tenpins," The State v. Gupton, 8 
Burton «. Reevell, 16 M. & W. 307, 309. Ire. 271. 

And see Caldwell's Case, 19 Wal. 264. ' Morse v. The State, 6 Conn. 9. See 

8 United States v. Sarchet, Gilpin, 273. also United States v. Gooding, 12 Wheat. 

< Elliott V. Swartwout, 20 Pet. 137, 460, 467 ; United States v. Twenty-Four 

151; Lee v. Lincoln, 1 Story, 610 ; United Coils of Cordage, Bald. 502, 505 ; Jesson 

States V. One Hundred and Twelve Casks v. Wright, 2 Bligh, 1, 57 ; Winter v. Per- 

of Sugar, 8 Pet. 277 ; Bacon v. Bancroft, ratt, 6 Man. & G. 314, 379 ; Common- 

1 Story, 341 ; Lawrence v. Allen, 7 How. wealth v. Buzzell, 16 Pick. 153, 161 ; 

U.S. 785; Curtisw.Martin, 3How. U. S. Waring i-. Clarke, 5 How. XJ. S. 441; 

106. post, § 242 a. " Purporting." — As to 

6 Two Hundred Chests of Tea, 9 the word " purporting," see The State v. 

Wheat. 430. Harris, 5 Ire. 287; The State u. Page, 19 

« United States u. Breed, 1 Sumner, Misso. 213. 
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words are sought to be expanded into the larger popular signifi- 
cation in a penal statute, such intent of the legislature must 
plainly appear. ^ 

§ 101. Not Technical — Popular Meanings. — The language o£ our 
statutes is, in the greater part, not technical in either sense above 
explained, but popular ; to be understood, therefore, in its com- 
mon, popular meanings.^ In the absence of any other legislative 
purpose appearing,^ it should be read as written,* and all its 
words should be contemplated together with reference to the 
connection in which they stand, and the subject to which they 
relate.^ Yet, — 

Local Meaning. — As a general statute speaks the language of 
the entire people, it cannot have a local meaning, or vary in par- 
ticular places with the special usages there prevailing.® 

§ 102. Larger or Restricted Meanings. — Within the differing 
limits recognized by common usage, the words of statutes may be 
extended or contracted in their meanings, like those of any other 
writings, according as the various expanding and compressing 
forces of the particular rules of interpretation applicable to the 
individual instance, and its special reasons and circumstances, 
indicate. Thus, — 

Language general, Reason special. — Kent mentions, that, " when 
the expression in a statute is special or particular, but the reason 
is general, the expression should be deemed general." ^ On the 
other hand, — 

" All." — The word " all " is often restrained in meaning by its 
context, or by the general object of the provision.^ And — 

1 Stephenson v. Higginson, 3 H. L. v. The State, 4 Texas Ap. 599 ; Philpoti 
Cas. 638, 18 Eng. L. & Eq. 50. v. St. George's Hospital, 6 H. L. Cas. 

2 Dwar. Stat 2d ed. 573 ; The State v. 388. 

Blythe, 3 McCord, 363; Maoy v. Ray- s Ante, § 70, 82. 

mond, 9 Pick. 285 ; Allen v. Harford In- * Ante, § 80. 

gurance Co. 2 Md. Ill ; Rex v. Wool- 5 Ex parte Hall, 1 Pick. 261 ; Opinion 

dridge, 1 Leach, 4th ed. 307 ; Barker v. of the Justices, 7 Mass. 523. 

The State, 12 Texas, 273 ; The State v. 6 Rex v. Hogg, 1 T. R. 721, 728. See 

Clarksville and R. T. P. Co. 2 Sneed, 88 ; post, § 104. 

Fayers v. Glass, 22 Ala. 621 ; Gross v. '1 Kent Com. 462, referring to Be- 

Fowler, 21 Cat. 392 ; Green v. Weller, 32 awfage's Case, 10 Co. 99 6, lOl b. See 

Missis. 650 ; Quigley v. Gorham, 5 Cal. also Williams v. McDonal, 4 Chand. 65. 

418 ; Wetumpka v. Winter, 29 Ala. 651 ; » Phillips v. The State, 15 Ga. 518 ; 

Schriefer i. Wood, 5 Blatch. 215 ; Phlla- People v. Gies, 25 Mich. 83; Dano v. 

delphia and Erie Railroad v. Catawissa M. 0. and R. R. Railroad, 27 Ark. 

Railroad, 3 Smith, Pa. 20; Enckeling v. 564. 

Von Wamel, 26 Texas, 469 ; McGregor 
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" Property." — The word " property " may extend to real estate, 
the same as to personal.^ Yet in Yarious connections it does 
not.2 But — 

Common Meaning. — Ordinarily the language is to be understood 
in its common signification ; as, for instance, general terms are to 
receive their general, not restricted, sense.'^ 

§ 103. Including or excluding State. — A gOTcrnment, making 
laws for its subjects, will not be presumed to be binding itself by 
them, unless this intent affirmatively appears. Therefore, in 
England, while an act of Parliament may by express words or 
even by distinct implication include the Crown, general terms in 
it, such as bind the subject, will not alone have this effect; 
except in special cases, wherein the reason and policy of the law 
extend equally to both. Such is believed to be the exact Eng- 
lish rule, yet it is not in every particular quite palpable on the 
mere face of the adjudications.* So, with us, the State is not 
bound by general statutory provisions whereby any of its preroga- 
tives, rights, titles, or interests would be impaired, unless by 
express words.^ For example, — 

Discharge in Bankruptcy. — A discharge in bankruptcy under 
a statute which authorizes the government to prove its demands 
against the bankrupt, and declares the discharge to be a release 
"from all debts, claims, liabilities and demands which were or 
might have been proved," and " a full and complete bar to all 
suits brought on any such debts, claims, habilities, or demands," 
is of no avail against a suit by the government.^ Again, — 

^ DeWitt V. San Francisco, 2 Cal. 289; v. Smith, 5 Jur. n. s. 892 ; Mersey Docks, 

2 Bishop Mar. Women, § 75. v. Cameron, 11 H. L. Cas. 443; Reg. v. 

2 People V. New York, &c. Railway, York, 14 Q. B. 81 ; Eeg. ». St. Martins, 
84 N. Y. 565. And see 2 Bishop Mar. Law Rep. 2 Q. B. 493 ; Reg. i . McCann, 
"Women, § 75-77 ; Palfrey ... Boston, 101 Law Rep. 3 Q. B. 141, 677; Greig v. Uni- 
Mass. 329. Tersity of Edinburgh, Law Rep. 1 H. L. 

3 Jones V. Jones, 18 Maine, 308. And Sc. 348, 350 ; Rex v. Cook, 8 T. R. 519, 
see Alexander v. Worthington, 5 Md. 471 ; 521 ; Commonwealth v. Boston and Maine 
Bartlett v. Morris, 9 Port. 266. Railroad, 3 Cush. 25 ; United States v. 

* Attorney-General v. Donaldson, 10 Weise, 2 Wal. Jr. 72 ; Public Schools v. 

M. & W. 117, 123, 124; Ex parte Exeter, Trenton, 3 Stew. Ch. 667, 683. 
10 C. B. 102 ; Willion v. Berkley, 1 Plow. ^ xhe State v. Kinne, 41 N. H. 238 ; 

223, 235-288, 240, 248 ; Magdalen College Bennett v. Mc^V^lorter, 2 W. Va. 441 ; 

Case, 11 Co. 66 6, 73 a, 74 6, 75 a; Case Cole v. White, 32 Ark. 45; Oilman .-. 

of Non Obstante, 12 Co. 18 ; Case of Sheboygan, 2 Black, 510 ; Alexander u. 

Fine, 7 Co. 32 a ; Reg. v. Tuchin, 2 Ld. The State, 56 Ga. 478. 
Raym. lOfil ; Crooke's Case, 1 Show. 208 ; 6 United States r. Herron, 20 Wal. 251 ; 

Rex V. Wright, 1 A. & E. 434, 437, 447 ; s. p. Public Schools v. Trenton, 3 Stew. 

DeEodei). Reg. 13Q. B. 364, 378; Moore Ch. 667, 685, referring to Anonymous, 
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Statutes of Limitations — do not run against the State or United 
States, unless by express words.^ And — 

Presvimption of Payment. — Lapse of time does not create the 
presumption of the payment of a debt due to the government.^ 
On the other hand, — 

Government bound. — Statutes establishing general rules of pro- 
cedure in civil actions,^ or providing for the promotion of learn- 
ing, the advancement of religion, and the support of the poor,* 
bind the State though not named. 

Suing state. — A State cannot be sued in its own courts except 
by its consent.® Statutes giving consent, being in derogation of 
a sovereign right, are to be strictly construed.^ And, — 

Limitations. — In a suit of this sort, the State may plead the 
statute of limitations.' 

§ 103 a. Municipal Corporations. — The reasons of the rule of 
construction, that statutes in general words do not bind the State, 
would seem not in general to extend it to municipal corporations. 
And commonly with us it is not so extended;^ but in some 
States it is.^ There are various considerations connected with 
different aspects of this question, not best to be entered into here.^" 

§ 104. Contemporaneous Interpretation. — An interpretation 
given by the sages of the law, when a statute was passed, or 
soon after, is much regarded by the courts.^^ They are specially 

1 Atk. 262 ; United States v. Wilson, 8 « Gladney v. Deavors, 11 Ga. 79. And 

Wheat. 253; Glenn U.Humphreys, 4 Wash, see Commonwealth o. Boston, &c. Kail- 

C. C. 424 ; People v. Kossiter, 4 Cow. 143. road, 3 Gush. 25. 

1 Lambert v. Taylor, 4 B. & C. 188, ^ Troy, &e. Railroad u. Commonwealth, 
152; Lindsey «. Miller, 6 Pet. 666, 673; 127 Mass. 43. 

People V. Gilbert, 18 Johns. 227 ; The 6 Rose v. The Governor, 24 Texas, 496. 

State V. Kinne, 41 N. H. 238; The State But see The State v. Curran, 7 Eng. 321. 

V. Garland, 7 Ire. 48 ; United States v. As to Nebraska, see The State v. Stout, 7 

Williams, 5 McLean, 133 ; The State v. Neb. 89. 

Fleming, 19 Misso. 607 ; Brinsfield v. ' Baxter v. The State, 10 Wis. 454. 

Carter, 2 Kelly, 143 ; McKeehan v. Com- 8 Wheeling -o. Campbell, 12 W. Va. 

monwealth, 3 Barr, 151 ; ' United States 36 ; Cincinnati v. First Presbyterian 

V. Davis, 3 McLean, 483; United States Church, 8 Ohio, 298; Lane v. Kennedy, 

V. Hoar, 2 Mason, 311 ; Ware v. Greene, 13 Ohio State, 42 ; Cincinnati v. Evans, 5 

37 Ala. 494 ; Walls v. McGee, 4 Harring. Ohio State, 494 ; St. Charles v. Powell, 

Del. 108 ; United States v. White, 2 Hill, 22 Misso. 525. 

N. Y. 59 ; post, § 142, note. ' Cole v. Wliite, 32 Ark. 45. 

2 United States v. Williams, 5 McLean, i" And see Kellogg v. Decatur, 38 Iowa, 
133. Laches of Agent. — The rights of 524 ; Brown v. Painter, 44 Iowa, 368. 

a State are not lost by the laches of its " Sedgw. Stat. Law, 251 ; Reg. v. Cut- 
agents. Haehnlen o. Commonwealth, 1 bush. Law Rep. 2 Q. B. 379 ; Fall v. 
Harris, Pa. 617. Hazelrigg, 45 Ind. 576. But compare 

3 Green v. United States, 9 Wal. 655. with ante, § 74-77. 
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inclined to, follow it where rights of property have been acquired 
in reliance thereon.^ Even, under limitations explained in pre- 
vious discussions,^ a contemporaneous exposition by the legisla- 
ture has weight, and it is sometimes high evidence of the sense 
intended.^ Nothing of the sort just recited has, like a decision 
from the highest court authorized to construe the statute, the 
force which is technically termed authority.* Again, — 

Extrajudicial Usage. — The usage of the departments and officers 
of the government under a statute within their special cognizance, 
especially when long, and uniformly acquiesced in, has almost 
controlling force with the courts.^ So, — 

Judicial Usage — (Constitutionality of Statute). — In the absence 
of express adjudication, the usage of the courts will have weight.® 
For " though," said Lord Kenyon, C. J., " where the words of an 
act of Parliament are plain, it cannot be repealed by non-user, 
yet, where there has been a series of practice, without any excep- 
tion, it goes a great way to explain them where there is any 
ambiguity." '' Therefore, also, if for a long time a statute has 
been acted on by the courts, a strong presumption of its consti- 



1 In re Warfield, 22 Cal. 51. Where 
an old statute has received an early prac- 
tical construction, which, if the question 
were res integrn, it might be difficult to 
maintain, it will be adhered to, particu- 
larly when great mischief would follow a 
contrary interpretation. Rogers v. Good- 
win, 2 Mass. 475 ; Packard v. Richardson, 
17 Mass, 122, 144; Opinion of the Jus- 
tices, 3 Pick. 617. If the true construc- 
tion is doubtful, one long acted upon by 
the inferior courts will be regarded by 
the superior. Plummer v. Plummer, 37 
Missis. 185. But where it is not doubtful, 
it cannot be aided in this way. Bailey v. 
Rolfe, 16 N. H. 247. 

2 Ante, § 75-77. 

8 Philadelphia and Erie Railroad v. 
Catawissa Railroad, 8 Smith, Pa. 20. See 
United States u. Gilmore, 8 Wal. 330; 
Byrd v. The State, 57 Missis. 243 ; United 
States V. Freeman, 3 How. U. S. 656. 

♦ Aikin v. Western Railroad, 20 N. Y. 
370 ; Dunbar v. Roxburghe, 3 CI. & P. 
335 ; ante, § 76. 

5 Ante, § 35, note ; United States !>. 
Gilmore, supra; Scanlan v. Childs, 33 
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Wis. 663 ; Hahn v. United States, 14 Ct. 
of CI. 305 ; Swift Courtney, &c. Co. v. 
United States, 14 Ct. of CI. 481 ; Union 
Ins. Co. u. Hoge, 21 How. U. S. 35; United 
States V. Lytle, 5 McLean, 9; Chesnut v. 
Shane. 16 Ohio, 699, 607. And see The 
State V. Severance, 49 Misso. 401. 

8 McKeen v. Delancy, 5 Cranch, 22; 
Morrison v. Barksdale, Harper, 101 ; 
Rogers v. Goodwin, 2 Mass. 475; Pack- 
ard V. Richardson, 17 Mass. 122, 144 ; At- 
torney-General V. Bank of Cape Fear, 5 
Ire. Eq. 71 ; Bailey v. Rolfe, 16 N. H. 247 ; 
Kernion a. Hills, 1 La. An. 419 ; Plum- 
mer V. Plummer, 37 Missis. 185 ; Wetmore 
V. The State, 55 Ala. 198. 

' Leigh V. Kent, 3 T. R. 362, 364; see 
ante, § 91. Proving Professional Usage. 
— One is not entitled to examine, before 
the judge, lawyers to prove what has 
been the professional usage under a stat- 
ute. " The judge might, had he chosen," 
said Carpenter, J., "have called to his 
aid the wisdom and experience of emi- 
nent counsel, but he was not bound to do 
it, and his refusal to do so is not errone- 
ous." Gaylor's Appeal, 43 Conn. 82, 84. 
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tutionality arises,^ — not conclusive, for still they may adjudge it 
void.^ 

Expounding by Usage. — Though the words in a general statute 
cannot have a local meaning,^ they may, when doubtful, be 
expounded with reference to a general usage ; and words in a 
statute applicable to a particular place only, may be construed by 
the usage there.* 

§ 104 a. Stare Decisis. — The doctrine of stare decisis prevails 
in the interpretation of statutes ^ as in the other departments of 
the law.^ A single decision should be followed unless clearly 
wrong. And a series of decisions not just in themselves may 
bind where one would not.'' The courts will be particularly dis- 
inclined to reverse a construction which has established a rule of 
property, thus endangering vested rights.^ And a practice which 
has grown out of the construction of a statute will be somewhat 
tenaciously adhered to.^ But, where no reasons like those which 
control these cases interpose, former adjudications will be more 
readily overruled.'" 

1 The State v. Bosworth, 13 Vt. 402. 320; Eeg. v. Chantrell, supra; People i>. 

' Baltimore v. The State, 15 Md. 376. Albertson, 55 N. Y. 50, 64. And see Van 

8 Ante, § 101. Loon v. Lyon, 4 Daly, 149 ; Kentucky v. 

' Love V. Hinctley, 1 Abb. Adm. 436. Ohio, 24 How. U. S. 66. 

See Delaplane v. Crenshaw, 15 Grat. 457. ^ jn rg Warfleld, 22 Cal. 61 ; Day v. 

^ Reg. V. Chantrell, Law Rep. 10 Q. B. Munson, 14 Ohio State, 488 ; Aicard v. 

587, 589, 590 ; Kentucky v. Ohio, 24 How. Daly, 7 La. An. 612 ; Farmer v. Fletcher, 

TJ. S. 66, 98 ; The State v. Thompson, 10 11 La. An. 142. 

La. An. 122 ; New Orleans v. Poutz, 14 ^ Succession of Lauve, 6 La. An. 529. 

La. An. 853 ; "Waldo v. Bell, 13 La. An. And see Wolf v. Lowry, 10 La. An. 272. 

329. w Crim. Law, ut sup. And see Green- 

• Crim. Law, I § 93-98. castle Southern Turnpike, 28 Ind. 382 ; 

' Commonwealth v. Miller, 5 Dana, Miller v. Marigny, 10 La. An. 338. 
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CHAPTER XIV. 

THE COMPUTATION OF TIME IN STATUTES. 

§ 104 h. Compared with other Writings. — As in other respects,^ 
SO in the computation of time, statutes and other writings are 
expounded by similar rules. The universal rule, requiring all 
utterances, whether written or oral, to be interpreted by the sub- 
ject which the speaker was contemplating,^ produces some appar- 
ent differences, and not impossibly there may be others more 
nearly real. Bat in the main, and in essence, time is computed 
alike in the several departments of the law. 

§ 105. Month. — A calendar month is reckoned by the calen- 
dar, and differs in the number of days according to the particular 
month in question.^ A lunar month in the law is, not the scien- 
tific, but the popular one, of twenty-eight days ; * the fractions of 
a day not being taken into the account.^ In a statute, the word 
" month " will be interpreted either as the one or the other, ac- 
cording to the circumstances, or the opinions of the particular 
tribunal. In the old English law, established when the calendar 
was not as well settled as now, and computations by lunar months 
were not unknown in actual affairs,® it became established that 
ordinarily, and prima facie, the word "month " in a statute sig- 
nified the lunar one of twenty-eight days.'^ And this rule re- 
mained unchanged 8 down to 1850, when for future cases it was 

» Ante, § 4. 1 Stra. 446 ; Titus </. Preston, 1 Stra. 

2 Ante, § 98 a. 652. 

' Bishop Con. § 748. ' Such was the general rule in the 

* lb. ; Co. Lit. 135 ; Peterborough v. common law, but the ecclesiastical month 
Catesby, Cro. Jac. 166 ; Barksdale v. was reckoned by the calendar. TuUet v. 
Morgan, 4 Mod. 185, 186; Tomlins Law Linfield, 3 Bur. 1455. And see Simpson 
Diet. tit. Month ; Chit. Con. 730 ; Bouv. v. Margitson, 11 Q. B. 23 ; Hart v. Mid- 
Law Diet. tit. Month. dleton, 2 Car. & K. 9 ; Hip well v. Knight, 

5 Ante, § 29, 30 ; post, § 108. 1 Y. & Col. Ex. 401 ; Turner v. Barlow, 

' As to which, see Jocelyn v. Hawkins, 3 Fost & F. 946. 

' Lacon v. Hooper, infra. 
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provided that "in all acts" this word should " mean calendar 
month unless words be added showing lunar month to be in- 
tended." Even before this statute, " a twelve month " ^ meant 
twelve calendar months, and the term " six months " was some- 
times — always in ecclesiastical affairs — construed to signify a 
half year.2 " I confess," said Lord Kenyon, C. J. in 1795, " I 
wish that, when the rule was first established, it had been decided 
that ' months ' should be understood to mean calendar and not 
lunar months ; but the contrary has been determined so long and 
80 frequently that it ought not again to be brought in question. 
In the instance, indeed, of a quare impedif, the computation of 
time is by calendar months, but that depends on the words of an 
act of Parliament, tempus semestre. But for all other purposes, 
and in all acts of Parliament where ' months ' are spoken of with- 
out the word ' calendar,' and nothing is added from which a clear 
inference can be drawn that the legislature intended calendar 
months, it is understood to mean lunar months." ^ Some of the 
American courts have adopted this rule of the English common 
law,* but always with the inclination to depart from it and hold 
the month to be calendar whenever special circumstances would 
permit." Largely, in our States, statutes, like the modern Eng- 



1 " Twelve months " signified twelve eral rule as to the computation of time 
lunar months severally of twenty-eight is, that, when months are mentioned in 
days. Dormer v. Smith, Cro. Eliz. a statute, lunar months are intended. 
835. Loring v. Hailing, 15 Johns. 119, 120. 

2 Catesby's Case, 6 Co. 61; s. o. nom. It was there held that the six months 
Peterborough v. Catesby, Cro. Jac. 166; mentioned in relation to the foreclosure 
Eeg. I'. Chawton, 1 Q. B. 247 ; Sharp v. of mortgages are lunar months ; but 
Hubbard, 2 Mod. 58 ; Barksdale u. Mor- months in relation to promissory notes 
gan, 4 Mod. 185, 186; Burton o. Wood- or bills of exchange are calendar and 
ward, 4 Mod. 95 ; Woodward o. Hamers- not lunar." p. 513. And see Vanderwall 
ly. Skin. 313. And see In re Swinford, v. Commonwealth, 2 Va. Cas. 275. The 
6 M. & S. 226. term " month," in bills and notes, uni- 

* Lacon a. Hooper, 6 T. B. 224, 226. formly means a calendar month. Thom- 
And see Ryalls v. Reg. 13 Jur. 259, 18 as v. Shoemaker, 6 Watts & S. 179. So 
Law J. N. s. M. C. 69. the law has always been ; while, in con- 

* Stackhouse v. Halsey, 3 Johns. Ch. tracts and deeds, the old rule was that 
74; The State v. Jacobs, 2 Harring. Del. the month should be presumed to be lu- 
548 ; Rives v. Guthrie, 1 Jones, N. C. 84 ; nar unless the contrary intent appeared 
Loring v. Hailing, 15 Johns. 119; Red- (Chit. Con. ut sup.), but, on the whole, 
mond V. Glover, Dudley, Ga. 107. the question was to be decided much 

^ In Parsons v. Chamberlin, 4 Wend, upon the instrument itself. Lang v. Gale, 

512, the words " six months," employed 1 M. & S. 111. Yet it may be deemed to 

in a statute, were under the particular be the American doctrine, that, in the 

circumstances held to be calendar months, absence of a statutory provision govern- 

And Savage, C. J. observed : " The gen- ing the question, and of all intimation in 
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lish ones, have interfered and made the month calendar. And, 
without statutory aid, it has been said that the " current of au- 
thority " with us presumes the month to be calendar, contrary to 
the old English rule.^ So that, in one way and another, such has 
become the almost universal doctrine in our States at the present 
day .2 It is believed there never was a time in this country when, 
in common speech, the word " month," unqualified, ordinarily 
meant a lunar month ; therefore, in reason, there is no pro- 
priety in our adhering to the old rule of the English common 
law. 

§ 106. Year. — A year, mentioned in a legislative or judicial 
proceeding, is presumptively to be computed by the Christian 
calendar.^ It embraces 365 days, or 366, according as the par- 
ticular year in question happens to be leap year or not.^ Still 
the meaning of this term may vary with the subject and the evi- 
dent intent.^ 

§ 107. Rule for computing Numbers of Days, Weeks, &o. — 
In reason, when a statute specifies a particular number of 
days, weeks, or years, the computation should be made by add- 
ing, for instance, to the ascertained number of the day in the 
month, the statutory number. Thus, an enactment passed on 
the fifth day of the month, to take effect in ten days, will go 
into operation on the fifteenth day of the month ; because 
the sum of five and ten is fifteen. The rule of reason, there- 
fore, may be stated to be, that, of the two extreme days, the 
one shall be included and the other excluded in the reckon- 
ing. And in a sort of general way the authorities are so ; ^ as, 

the contract or deed, the word " month '' Sprague v. Norway, 31 Cal. 173 ; Glenn 

shall in such an instrument be taken to v. Helih, 17 Md. 260. 
mean a calendar month. Sheets v. Sel- ^ Engleman v. The State, 2 Ind. 91. 
den, 2 Wal. 177 ; Bishop Con. § 748 ; * Dwar. Stat. 2d ed. 693 ; Rex u. 

Hardin v. Major, 4 Bibb, 104 ; Shapley 'Wormingall, 6 M. & S. 350 ; Gibson v. 

V. Garey, 6 S. & R. 539. Barton, Law Rep. 10 Q. B. 329; Hopkins 

' Bartol V. Calrert, 21 Ala. 42, 47. v. Chambers, 7 T. B. Monr. 257. 

2 Hunt V. Holden, 2 Mass. 168, 170; « Paris w. Hiram, 12 Mass. 262 ; Thom- 

Averyt7. Pixley, 4Mass.460; Williamson ton v. Boyd, 25 Missis. 598 ; Bartlett ». 

V. Farrow 1 Bailey, 611 ; Commonwealth Kirkwood, 2 Ellis & B. 771. 
V. Chambre, 4 Dall. 143; Pyle v. Maul- e This may be deemed the prirm-facie 

ding, 7 J. J. Mar. 202; Kimball y. Lamson, method, applicable alike to statutes, to 

2 Vt. 138 ; Commonwealth v. Shortridge, contracts, to rules of court, and to all 

3 J. J. Mar. 638 ; Strong «. Birchard, 5 other legal things. Bishop Con. § 749 ; 
Conn. 357 ; Alston v. Alston, 3 Brev. 469 ; Thomas v. Afflick, 4 Harris, Pa. 14 ; Iron 
Churchill v. Merchants' Bank, 19 Pick. Mountain Co. v. Haight, 39 Cal. 540; 
532, 635 ; Gross v. Fowler, 21 Cal. 392 ; Corwin v. Comptroller-General, 6 S. C. 
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for example, where the statutory words are "ten days' notice."^ 
But — 

§ 108. Limits and Moaifications. — This rule is variously liruited 
and modified ; as, — 

No Fractions of Day. — It is sometimes seriously broken in upon 
by the doctrine that, prima fade, the law recognizes no fractions 
of a day.^ It commonly counts the fraction as an entire day, yet 
it may be compelled to reject it altogether.^ Uniting this com- 
mon mode of estimating the fractions to the rule stated in the last 
section, we may have a result almost nullifying the statute. 
Thus, reducing the " ten days' notice," just mentioned, to its 
constituent elements, we may have the following. Suppose the 
statutory requirement to be " one day's" notice, then, if given on 
the last moment of the fifth day of the month, it is out on the 
first moment of the sixth, consequently the party has only two 
moments' notice, equivalent to none, while the statute says " one 
day." Next, we may suppose the required notice to be for two 
days, still the interpretation cuts it down practically to one 
day ; and the " ten days' notice " becomes, by force of the inter- 
pretation, in practical effect only nine. And, if the reader will 
look through the reports of cases under this head, he will see, 
that, in various instances* in which this result of the general 
doctrine has been pressed upon the tribunals, they have sought 
substantial justice by excluding from the computation both the 
first and the last day ; as though, to continue the illustrative case 
before mentioned, if ten days' notice were required, and it has 
been given on the fifth day of the month, the court should hold 
it not to be out till the sixteenth day of the month. And, 
uniting with this view of the justice of the case, we have — 

390; Cann o. Warren, 1 Houston, 188; Crutcher, 1 Bush, 472 ; Bowman u. Wood, 

Bird V. Baker, 1 Ellis & E . 12 ; Webb v. 41 III. 203 ; The State v. Upchurch, 72 

Fairmaner, 3 M. & W. 473 ; Watson v. N. C. 146. 
Pears, 2 Camp. 294 ; Judd v. Fulton, 10 2 Ante, § 29. 

Barb. 117 ; Garner v. Johnson, 22 Ala. " Reg. v. St. Mary, Warwick, 1 Ellis 

494. & B. 816 ; Portland Bank v. Maine Bank, 

1 Eex !). West Riding of Yorkshire, 11 Mass. 204 ; Edwards v. Reg. 9 Exch. 

4 B. & Ad. 685, 689. And see Eeg. v. 628 ; Jones v. Planters' Bank, 5 Humph. 

Shropshire, 8 A. & E. 173 ; Hyer v. Van 619 ; In re Welman, 20 Vt. 683 ; Phelan 

Valkenburgh, 8 Cow. 260 ; Homan v. Lis- v. Douglass, 11 How. Pr. 193. 
well, 6 Cow. 659 ; Ex parte Dean, 2 Cow. < As, see Young v. Higgon, 6 M. & W. 

605; Bigelow v. Willson, 1 Pick. 48S; 49,54; Lester w. Garland, 15 Ves. 248; 

Portland Bank i). Maine Bank, 11 Mass. Webb v. Fairmaner, 3 M. & W. 473 ; Speer 

204; Presbrey v. Wilhams, 15 Mass. 193; v. The State, 2 Texas Ap. 246; Bemis v. 

Eex V. Moore, Jefferson, 8 ; White o. Leonard, 118 Mass. 502. 
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Particular Words of Statutes. — The special language of a stat- 
ute will sometimes, and particularly when considered in relation 
to its subject, work a result different from the general one above 
stated. Thus — 

§ 108 a. "Entire Day" — "Day." — The words "entire day,"i 
or even " day " alone, in some connections and as applied to some 
subjects,^ may include the whole twenty-four hours, from mid- 
night to midnight. Again, — 

§ 109. " One Day previous." — The Texas constitution having 
required that bills, to become laws, should be presented to 
the Governor " one day previous to the adjournment of the 
legislature," this was held to mean not less than twenty-four 
hours.^ 

§ 110. " Clear." — If the statute requires a given number of 
" clear days," — as, " ten clear days," — neither the first nor the 
last is counted in the computation.* Such is the settled English 
rule, and there is believed to be nothing adverse to it in this 
country. So — 

" At Least." — The English courts hold, to regret, and still to 
adhere to the holding, that the words "at least" have equal 
effect with " clear ; " as, where the expression was " fourteen 
days at least," "the court was of opinion that fourteen days 
at least must mean fourteen clear days."^ The contrary was 
adjudged in Missouri, in a case where a forfeiture was thus 
avoided, otherwise the English doctrine would have been fol- 
lowed.^ And — 

1 Haines v. The State, 7 Texas Ap. " Rex v. Herefordshire, 3 B. & Aid. 
30 ; Lawrence v. The State, 7 Texas Ap. 581 ; Eex t>. West Riding of Yorkshire, 4 
192. B. & Ad. 685, 690. 

2 Kane v. Commonwealth, 8 Norris, 5 Zouch v. Empsey, 4 B. & Aid. 522 ; 
Pa. 522. See The State v. Holliday, 61 Reg. v. Shropshire, 8 A. & E. 173 ; 
Misso. 229 ; The State o. Holliday, 61 Mitchell v. Foster, 12 A. & E. 472 ; Reg. 
Misso. 400. „. Aberdare Canal, 14 Q, B. 854, 867, 868. 

s Hyde v. White, 24 Texas, 127, Rob- In Young v. Higgon, 6 M. & W. 49, the 
erts, J. observing : " Whether it be held statutory expression was " at least one cal- 
that the word ' day ' is twenty-four hours endar month," and the like construction 
from the moment of adjournment, and was put upon it, the court not even men- 
used as a measure of time, allowed the tioningtlie words "at least," though they 
Governor to consider of and act on the may have been in the judicial mind. See 
bill, or is an entire day regarded as an also Reg. o. St. Mary, Warwick, 1 Ellis 
intervening point of time between the & B. 816 ; Freeman v. Read, 4 B. & S. 
day of presentation and the day of the ad- 174. 

journment, this case does not require us ' The State v. Gasconade, 33 Misso. 

to decide. One or the other construction 102. 
must be adopted." p. 145. 
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"Before." — In Texas, the expression "five days before the 
return day " was held to mean five " clear " days.^ 

"Prom and after." — The effect of these words has already been 
considered.^ 

§ 110 a. Months unequal in Length. — In computing time by 
calendar months, which are of unequal length, the month in 
which it begins, rather than that in which it ends, or any inter- 
mediate one, ordinarily furnishes the rule ; as, for example, from 
the fifteenth day of March to the fifteenth day of April, a period 
of thirty-one days, is one calendar month, and from the fifteenth 
of April to the fifteenth of May, a period of thirty days, is one 
calendar month.^ But while so much is reasonably plain, em- 
barrassing questions, not in all particulars adjudicated, arise. 
Assuming, as established, that a month beginning on the fifteenth 
of January ends on the fifteenth of February, when does one end 
which begins on the thirtieth of January ? Where twenty-eight 
days in February alone constitute a full calendar month, plainly, 
in reason, the thirty-first of January and the first and second of 
March need not all be added. Though this absurdity cannot be 
involved in the true answer to the question, there is no possible 
answer which does not present something not apparently quite 
right. It is submitted, therefore, as the best solution attainable, 
that, when February has twenty-eight days, a calendar month 
beginning the twenty-ninth, the thirtieth, or the thirty-first of 
January, ends, equally in each instance, on the twenty-eighth, or 
last day, of February.* 

1 O'Connor v. Towns, 1 Texas, 107. day ; namely, the 28th of February ; or, 

2 Ante, § 31 a ; Goode v. Webb, 52 in leap year, on the 29th. ... It is no 
Ala. 452 ; Wood v. Commonwealth, 11 doubt true that the law applicable to 
Bush, 220 ; Bemis v. Leonard, 118 Mass. bills of exchange depends upon the usage 
502 ; Menges v. Prick, 23 Smith, Pa. 137. of merchants, and is not necessarily ap- 

' Freeman v. Read, 4 B. & S. 174 ; plicable to other cases ; but, where the 

People V. Ulrich, 2 Abb. Pr. 28 ; Webb v. question is what is the true meaning of 

Pairmaner, 3 M. & W. 473 ; Migotti v. ' one calendar mouth ? ' it is useful to con- 

Colvill, 4 C. P. D. 233, 235 ; s. c. nom. sider how such an expression is regarded 

Nigotti V. Colville, 14 Cox C. C. 305. in any case in which it is constantly used 

* Indeed, this may be deemed estab- in familiar legal instruments." Denman, 

lished by analogy. " In the case of bills J. in Migotti v. Colvill, supra, at p. 236. 

of exchange, in which the word month is In this case it was held, that a sentence 

held to mean ' calendar month,' it is laid on the 31st of October to one month's 

down by all the text writers that bills at imprisonment expires on the last moment 

one month drawn on the 28th, 29th, 30th, of the last day, being the 30th, of No- 

or Slat of January will fall due (exclud- vember. 
ing the days of grace) all on the same 
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§ 110 h. Hours. — Sometimes a statute employs the term 
"hour" or "hours," but there is nothing in its meaning requiring 
special consideration. ^ 

§ 110 c. Sunday. — Whether or not Sunday is to be excluded 
from a computation will depend largely on the nature of the sub- 
ject, and in some degree on the statutory terms. As it is not a 
day for judicial business,^ it is excluded from computations re- 
lating thereto, when consistent with the words. Where, in a 
case of this sort, the law gives a certain number of hours for the 
performance of an act, those even of an intervening Sunday are 
to be left out from the count ; the person being allowed hours 
wherein it is lawful to do the act.^ And to some extent, and by 
some opinions, this is so also where the time is given in days, 
especially when the number is less than seven.* Nor is Sunday 
counted among the days of a term of court.^ But the rule gov- 
erning most classes of cases is, that it is counted the same as any 
other day.^ The cases cited in the notes show some diversities 
of views, not necessary to be entered into here. 

§ 111. Differing Words — Subject. — We have already seen that 
the differing words of statutes enter largely into the questions 
discussed in this chapter, as do likewise their differing subjects. 
And, when all is done, the unreconciled conflicts of judicial 
opinion are numerous. It would be a happy thing if an author 
could so present this topic as to render doubts or differences im- 
possible hereafter. Since this cannot be, let us here close the 
chapter with some further references to authorities, chiefly perti- 

1 Franklin v. Holden, 7 E. I. 215 ; 111. 222 ; The State v. Howard, 82 N. C. 
Commonwealth v. Intoxicating Liquors, 623 ; National Bank v. Williams, 46 Misso. 
97 Mass. 601; Eidgley v. The State, 7 17 ; Ridgley w. The State, 7 Wis. 661. But 
Wis. 661 ; Meng u. Winkleraan, 4.3 Wis. see Peacock v. Reg. 4 C. B. u. s. 264. 

41. 5 Michie u. Michie, 17 Grat. 109 ; 

2 Grim. Proced. I. § 1001 ; Chapman Bead v. Commonwealth, 22 Grat. 924. 
V. The State, 5 Blaokf. Ill ; Langabier v. And see National Bank v. Williams, 46 
Tairbury, &c. Railroad, 64 111. 243 ; True Misso. 17 ; Burton v. Chicago, 53 111. 87 ; 
V. Plumley, 36 Maine, 466 ; Harris v. Clerks' Say. Bank v. Thomas, 2 Misso. 
Morse, 49 Maine, 432 ; Watts v. Com- Ap. 367. 

monwealth, 5 Bush, 309. 6 Commissioners of Pilots v. Erie Eail- 

3 Meng V. Winkleman, 43 Wis. 41 ; way, 5 Rob. N. Y. 366 ; Peacock v. Reg. 4 
Commonwealth v. Intoxicating Liquors, C. B. n. s. 264 ; Taylor v. Palmer, 31 Cal. 
97 Mass. 601 ; Eidgley v. The State, 7 240 ; Miles v. McDermott, 31 Cal. 271; 
Wis 661. But see Franklin v. Holden, 7 Broome v. Wellington, 1 Sandf. 664; Ex 
R. I. 215. And see The State v. Green, parte Dodge, 7 Cow. 147 ; Ex parte 
66 Misso. 631. Simpkin, 2 Ellis & E. S92. And see 

* Chicago V. Vulcan Iron Works, 93 Hughes v. Griffiths, 13 C. B. n. s. 324. 
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nent to the matter of this section, as showing the combined effect 
of the particular subject and the special words.^ 



'^ Sanborn v. Fireman's Ins. Co. 16 
Gray, 448 (" within ") ; Levert v. Read, 
54 Ala. 529 ("within ") ; People v. Wayne 
Circuit Judge, 37 Mich. 287 ("hereto- 
fore ") ; People v. Walker, 17 N. Y. 502 
("until'); Annan v. Baker, 49 N. H. 
161 (" at the end of the year ") ; Simpson 
V. Sutton, Phillips, 112 (" year and day ") ; 
Alger V. Curry, 40 Vt. 437 ; Swainson v. 
Bishop, 52 Misso. 227 ; Northrop v. Coop- 
er, 23 Kan. 432 ; The State v. McLendon, 



1 Stew. 196 ; Garner v. Johnson, 22 Ala. 
494 ; Boyd v. Commonwealth, 1 Rob. Va. 
691 ; Owen v. Slatter, 26 Ala. 547 ; The 
State V. Schnierle, 5 Rich. 299; Burr v. 
Lewis, 6 Texas, 76 ; Commonwealth c;. 
Jones, 2 Jones, Pa. 365 ; Abrahams u. 
Commonwealth, 1 Rob. Va. 675 ; Kimm 
b. Osgood, 19 Misso. 60 ; Peables v. Han- 
naford, 18 Maine, 106 ; The State v. God- 
frey, 3 Fairf . 361 ; PuUmg v. People, 8 
Barb. 384. 
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CHAPTER XV. 

HOW THE SPECIAL MATTEB OF A STATUTE INFLUENCES ITS 
INTEEPEET ATION . 

§ 111 a. Doctrine defined. — The doctrine of this chapter is, 
that the interpretation of a statute is influenced by the special 
matter comprehended in its terms. 

Distinctions. — This doctrine is similar to, yet diverse from, 
various others prominent in these discussions ; such as, that all 
laws are to be interpreted together as modifying one another,' 
and that every writing is to be construed with reference to its 
subject.^ 

Illustrations — of the doctrine are such as the following : — 

§ 112. "May" and "Shall."— The words "may" and "shall" 
— the one permissive and the other imperative, therefore in their 
primary meanings quite different — are interpreted by the matter 
of the provision in which they occur ; so that practically " may " 
is almost as often imperative as permissive, and the two admit of 
being used, to a considerable extent, interchangeably.^ Still the 
cases are not numerous in which " shall " alone is held to be per- 
missive like " may " in its primary sense, but they do occur.* 
And the phrase " it shall be lawful," or " it shall and may be 
lawful," is an equivalent for the latter word, both primarily, and 
as admitting of either a permissive or an imperative rendering, 
to accord with the matter of the statute.^ The rules to deter- 



1 Ante, § 86. Rex «. Flockwold Inclosure, 2 Chit. 251 ; 

2 Ante, § 98 a. Hudd v. Ravenor, 2 Brod. & B. 662, 665. 
s Fowler v. Firkins, 77 111. 271 ; Kane 5 Castelli v. Groom, 18 Q. B. 490, 495; 

V. Footh, 70 111. 587 ; Steines w. Frank- Cook v. Tower, 1 Taunt. 372, 377 ; Bex 

lin, 48 Misso. 167 ; Estate of Ballentine, v. Eye, 1 B. & C. 85, 86; Reg. v. Oxford, 

45 Cal. 696 ; People v Buffalo, 4 Neb. 4 Q. B. D. 245, 525 ; s. o. in H. of L. nom 

150; People v. Otsego, 51 N. Y. 401; Julius i/. Oxford, 5 Ap. Cas. 214; Kex ». 

Rockwell V. Clark, 44 Conn. 534 ; The Norfolk, 4 B. & Ad. 238 ; In re Neath, 

State V. Buffalo, 6 Neb, 454. &c. Railway, Law Rep. 9 Ch. Ap. 263; 

■> Railroad v. Hecht, 95 U. S. 168 ; Reg. w. Caledonian Railway, 16 Q. B. 19, 

Wheeler v. Chicago, 24 111. 105. And see 28. 
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mine when the permissive form is to be construed as imperative 
are not in all particulars made distinct by the decisions ; but, in 
general, whenever a private party or the public claims a right or 
interest under such a provision, the claim constitutes a sort of 
election which makes the permissive terms imperative, and they 
will be held to be so even without the formal claim .^ Conse- 
quently, for example, a permission to a court is a command, if it 
relates to the rights of suitors,^ but otherwise if it concerns some- 
thing in its nature discretionary.^ So far the doctrine is plain, 
and is abundantly established by the decisions. It was once ob- 
served, that "may" is imperative "in all cases where the legis- 
lature means to impose a positive and absolute duty, and not 
merely to give a discretionary power. But no general rule can 
be laid down upon this subject, further than that that exposition 
ought to be adopted in this, as in other cases, which carries into 
eifebt the true intent a\id object of the legislature." * And, by all 
opinions, it is the meaning of the legislature at which interpreta- 



1 Rex V. Tithe Commissioners, 14 Q. B. 
459, 474 ; New York v. Furze, 3 Hill, 
N. Y. 612 ; Seiple v. Elizabeth, 3 Butcher, 
407 ; Mitchell v. Duncan, 7 Fla. 13 ; 
Schuyler v. Mercer, 4 Oilman, 20 ; Cutler 
V. Howard, 9 Wis. 389 ; Blake v. Ports- 
mouth and Concord Railroad, 39 N. H. 
435; Nave v. Nave, 7 Ind. 122; Banse- 
mer ». Mace, 18 Ind. 27 ; Supervisors v. 
United States, 4 Wal. 435 ; Galena v. 
Amy, 5 Wal. 705 ; People v. Otsego, 51 
N. Y. 401 ; People v. Buffalo, 4 Neb. 150 ; 
Phelps V. Hawley, 52 N. Y. 23; Low v. 
Dunham, 61 Maine, 566 ; Phillips v. Fad- 
den, 125 Mass. 198 ; Steines v. Franklin, 
48 Misso. 167 ; The State v. Saline Coun- 
ty Court, 48 Misso. 390 ; Kane v. Footh, 
70 111. 587 ; The State v. Board of State 
Canvassers, 36 Wis. 498. 

2 Reg. V. Adamson, 1 Q. B. D. 201 ; 
Macdougall u. Paterson, 11 C. B. 755; 
Crake v. Powell, 2 Ellis & B. 210 ; Asplin 
V. Blackman, 7 Exch. 386 ; Backwell's 
Case, 1 Vern. 152 ; Bowes v. Hope Life 
Ins. &c. Co. 11 H. L. Cas. 389, 402 ; Marson 
V. Lund, 13 Q. B. 664 ; Morisse v. Royal 
British Bank, 1 C. B. n. s. 67 ; Reg. </. 
Harwich, 8 A. & E. 919 ; Roles v. Ros- 
well, 5 T. R. 538 ; Hardy v. Bern, 5 T. R. 
636; Drage v. Brand, 2 Wils. 377; Reg. 
V. Boteler, 4 B. & S. 959; Phelps v. 



Hawley, 3 Lans. 160 ; Appleton v. War- 
ner, 51 Barb. 270; Ticknor v. McClel- 
land, 84 111. 471 ; Rumsey v. Lake, 55 
How. Pr. 339; Estate of Walley, 11 Nev. 
260; The State K.Buffalo, 6 Neb. 454; 
Rockwell V. Clark, 44 Conn. 534 ; St. 
Louis, &c. Railroad v, Teters, 68 111. 144. 

8 Estate of Ballentine, 45 Cal. 696 ; 
Barber v. Garason, 4 B. & Aid. 281 ; 
Cook V. Tower, 1 Taunt. 372 ; Girdleston 
V. Allan, 1 B. & C. 61 ; In re Newport 
Bridge, 2 Ellis & E. 377 ; Bell v. Crane, 
Law Rep. 8 Q. B. 481 ; Castelli v. Groom, 
18 Q. B. 490. Costs. — In Jones v. Har- 
rison, 6 Exch. 328, 3 Eng. L. & Eq. 579, 
and Palmer v. Richards, 6 Exch. 335, it 
was held that costs to a party, in the cir- 
cumstances contemplated in the text, are 
discretionary with the court. But in 
Asplin V. Blackman, supra, the same 
court, following Crake v. Powell and 
Macdougall v. Paterson, supra, overruled 
these decisions. And see Wood v. Brown, 
6 Daly, 428. 

* Minor v. Mechanics' Bank, 1 Pet. 46, 
64. And see Ex parte Simonton, 9 Port. 
390 ; Newburgh, &c. Turnpike v. Miller, 
5 Johns. Ch. 101 ; Commonwealth v. Ga- 
ble, 7 S. & R. 423 ; Rex v. Flookwold In- 
closure, 2 Chit. 251. 
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tion in these cases, as in all others,^ should aim.^ Said Woodbury, 
J. in the Supreme Court of the United States : " Whenever it is 
provided that a corporation or officer ' may ' act in a certain way, 
or it ' shall be lawful ' for them to act in a certain way, it may. be 
insisted on as a duty for them to act so if the matter, as here, is 
devolved on a public officer, and relates to the public or third 
persons." ^ Another judicial observation from the books is, that 
" may " is imperative only for sustaining or enforcing a right, 
not for creating one ;* but quite likely the latter clause of this 
dictum requires qualification. Certainly this permissive word is 
often to have its primary meaning ; ^ and probably it should 
receive it in cases generally where nothing affirmatively appears 
in the matter of the statute indicating the oLher construction.® 
Thus, — 

Jurisdiction — (Polygamy). — A mere permissive jurisdictional 
statute will not take away the common-law jurisdiction. For 
example, in Maine the act against polygamy provides, that the 
indictment " may be found and tried in the county where the 
offender resides ; " yet, in the words of Dickerson, J.-, " This 
provision of the statute is permissive and not m,andatory. It is 
not in derogation of the common-law right of indictment and 
trial in the county where the offence is committed, but rather an 
enlargement of the jurisdiction of the court." ^ 

§ 112 a. Particular and General. — Out of the special matter of 
the statute grows also a doctrine, spoken of likewise in other con- 
nections, whereby apparently conflicting provisions are recon- 
ciled and made harmonious. It is applicable equally to the dif- 
ferent clauses of the same enactment, to different statutes at 
whatever different times passed, and to the common and statu- 
tory laws when viewed in combination. It is, that the general 
and specific in legal doctrine may mingle without antagonism, 
the specific being construed simply to impose restrictions and 

' Ante, § 70. monwealth v. Haynes, 107 Mass. 194, 197. 

2 Kelly V. Morse, 3 Neb. 224. And see Leigh v. Westervelt, 2 Duer, 618 ; 

' Mason w. Fearson, 9 How. U. S. 248, Bowers v. Sonoma, 32 CaL 66 ; People v. 

259. Brooks, 1 Denio, 457. 

4 The State v. Holt County Court, 39 « Fowler v. Firkins, 77 111. 271. 
Misso. 521 ; Ex parte Banks, 28 Ala. 28. ' The State v. Sweetser, 53 Maine, 438, 

And see York, &c. Railway v. Reg., 1 440. And see Bamawell v. Threadgill, 5 

ElUs & B. 858 ; Stead v. Carey, 1 C. B. Ire. Eq. 86 ; Crawford v. Childress, 1 Ala. 

496. 482 ; post, § 164. 

6 Ex parte Yeager, 11 Grat. 655 ; Com- 
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limitations on the general ; so that general and specific pro- 
visions in the laws, both written and unwritten, may stand to- 
gether, the latter quaUfying and limiting the former..^ This 
doctrine commonly extends also to — 

§ 112 h. Acta local and special. — Ordinarily, if there are a 
general statute and one local or special, on the same subject, in 
conflicting terms, neither abrogates i the other, but both stand 
together ; the former furnishing the rule for the particular local- 
ity or case, the latter for the unexcepted places and instances. 
And it is immaterial which is the later in date.^ But where from 
anything cognizable by the judges they are satisfied that the gen- 
eral law was meant by the legislature to supersede the local or 
special, they wiU give it such effect.^ 

§ 113. Private Statutes, — " made for the accommodation of 
particular citizens or corporations, ought not," it has been said, 
" to be construed to affect the rights or privileges of others, un- 
less such construction results from express words, or from neces- 
sary implication." * To a considerable extent, they are regarded 
as contracts, or quasi contracts, between the public and the indi- 
vidual.5 But, especially, being limited to the one individual 

1 Ante, § 64; post, § 126, 1.31, 152, 41 Conn. 588; Burke v. Jeffries, 20 Iowa, 
156; The State o. Goetze, 22 Wis. 363; 145; Liverpool Library v. Liverpool, 6 
Taylor v. Oldham, 4 Oh. D. 395, 410; H. & N. 526. 

Lyn V. Wyn, O. Bridg. 122, 127 ; Attor- s Bramston v. Colchester, 6 Ellis & B. 

ney-General v. Moore, 3 Ex D. 276 ; The 246; Daw v. Metropolitan Board, 12 C. B. 

State V. Kelley, 5 Vroom, 75 ; McGavisk n. s. 161 ; Great Central Gas Consumers' 

V. The State, 5 Vroom, 509 ; Gloversville Co. v. Clarke, 13 C. B. n. s. 838, 840 ; The 

V. Howell, 70 N. Y. 287 ; Hedges v. Titus, State v. Pearcy, 44 Misso. 159 ; People v. 

47 Ind. 145 ; Rounds v. Waymart, 31 Miner, 47 III. 38. Possibly there may be 

Smith, Pa. 395 ; The State v. Trenton, 9 cases not quite in accord with the doc- 

Vroom, 64 ; Thorpe v. Adams, Law Rep. trine of this section, but it is abundantly 

6 C. P. 125, 135 ; Pretty v. Solly, 26 sustained in general authority. See and 

Beav. 606 ; De Wlnton v. Brecon, 26 compare Commonwealth v. Pointer, 5 

Beav. 533 ; Denton v. Manners, 4 Jur. Bush, 301 ; The State v. Douglass, 4 

N. s. 151, 714. Vroom, 363 ; Talcott v. Harbor Commis- 

2 Post, § 156; People v. Quigg, 59 sloners, 53 Cal. 199 ; Howell u. Cassopolis, 
N. Y. 83; Rex v. St. Pancras, 6 A. & E. 35 Mich. 471. 

1 ; London, &c. Railway v. Limehouse, 3 * Parsons, C. J. in Coolidge v. Wil- 

Kay & J. 123, 128 ; Crane v. Reeder, 22 liams, 4 Mass 140, 145 ; Wales v. Stet- 

Mich. 322 ; The State u. Mills, 5 Vroom, son, 2 Mass. 143; Hood «. Dighton 

177 ; Eitzgerald v. Champneys, 2 Johns. Bridge, 3 Mass. 263 ; Perry v. Wilson, 

& H. 31 ; Purnell v. Wolverhampton New 7 Mass. 393 ; Sprague v. Birdsall, 2 Cow. 

Water Works, 10 C. B. n. s. 576 ; Glov- 419. 

ersviUe v. Howell, 70 N. Y. 287 ; The State 5 Dwar. Stat. 2d ed. 650, 651 ; Lee v. 

V. Kelley, 5 Vroom, 75 ; McGavisk v. The Shankle, 6 Jones, N. C. 313 ; Thomas w. 

State, 5 Vroom, 509; The State v. Brady, Mahan, 4 Greenl. 513. 
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or corporation, they will not control the general laws in their 
applications to other persons and things ; neither, on the other 
hand, will the general laws, or another private act,* abrogate their 
express terms as to the individual or corporation named.^ This 
proposition is subject to exceptions, as indicated in the last 
section. 

§ 113 a. In Conclusion, — a statute must be construed equally 
by itself and by the rest of the law. The mind of the inter- 
preter, if narrow, will stumble. There are no questions, in the 
.entire range of the law, on which views alike broad and minute 
are more emphatically required of the expounder, than those 
relating to statutory interpretation. 

1 Birkenhead Docks v. Laird, 4 DeG., Shankle, supra ; Campbell's Case, 2 Bland, 
M. & G. 732. 209 ; Williams v. Pritchard, 4 T. R. 2 ; Ed- 

2 Broadbent v. Tuskaloosa Scientific, dington v. Borman, 4 T. R. 4 ; Abergaven- 
&c. Association, 45 Ala. 170 ; Lee v. ny v. Brace, Law Kep. 7 Ex. 145, 160. 
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. CHAPTER XVI. 

HOW THE DOCTRINE THAT ALL THE LAWS ARE TO BE INTER- 
PRETED INTO ONE SYSTEM IS PRACTICALLY APPLIED TO THE 
STATUTES. 

§ 113 5. Elsewhere — we saw what this doctrine is.^ 

Here — we are to consider something of its practical forms and 
methods. 

§ 114. Ordinary Modes of Procedure. — A statute being, as we 
have seen,2 a fresh drop added to the yielding mass of the prior 
law, to be mingled by interpretation with it, " where," said 
Kent, C. J., it "admits of two constructions, it is advisable to 
give it that which is consonant to the ordinary mode of proceed- 
ing." Therefore, in the case of an enactment defectively worded, 
one part of it apparently providing a summary process for the 
recovery of a penalty, and another indicating the ordinary method, 
the court pronounced for the latter.^ Again, — 

§ 115. Foreign Statutes. — In those circumstances in which 
the tribunal acts for the occasion on foreign laws as its own,* and 
generally where laws are adopted from a foreign country, no dis- 
tinction is made between the written and the unwritten. Both 
are looked upon as mingled into one mass.^ And, — 

Interpreting Statutes of another Jurisdiction. — In thus acting on 
or adopting foreign statutes^ or those of a sister State,'' the court 
receives with them the foreign interpretation, which is unwritten 

1 Ante, § 86 et seq. Sequeville, 5 Exeh. 275 ; Pemble v. Clif- 

2 Ante, § 4-T, 86. ford, 2 MeCord, 31 ; Drew v. Wakefield, 
" Bennett v. Ward, 8 Caines, 259. 54 Maine, 291 ; Scott v. Lunt, 7 Pet. 596 ; 

And see Minet v. Leman, 20 Beav. 269. Plumlelgh v. Cook, 13 111. 669. 

* 1 Bishop Mar. & Dir. § 367, 421 ; 6 Hoyt v. Thompson, 3 Sandf. 416 ; 

Caldwell v. Vanvlissengen, 9 Hare, 415. Bloodgood v. Grasey, 31 Ala. 575. 

5 Huber v. Steiner, 2 Scott, 304, 2 ? Carlton v. Felder, 6 Rich. Eq. 58 ; 

Bing. N. C. 202 ; Smith v. Bartram, 11 Hale v. Lawrence, 3 Zab. 590 ; Davis v. 

Ohio State, 690; Euckmaboye v. Mot- Robertson, 11 La. An. 752; Johnston v. 

tichund, 8 Moore P. C. 4 ; Aires v. South Western Railroad Bank, 3 Strob. 

Hodgson, 7 T. E. 237, 241 ; Bristow u. Eq. 263. 
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law, not distinguishing the written from the unwritten. So our 
National tribunals follow, with the statutes of the several States, 
the meanings given them by the State courts, when either fur- 
nishes the rule for their decision.^ And, as a broad propo- 
sition, — 

§ 116. Origin of Law immaterial in Interpretation. — In the 
interpretation of the laws their origin is immaterial. The un- 
written, in all their forms, and from whatever sources arising, 
and all forms of the written, at whatever different dates ordained, 
are by interpretation blended into one mass, as rounded and per- 
fect as the several natures of the less flexible will permit. And, 
as observed in part in a previous chapter,^ — 

All Laws require Interpretation. — There is no law, written or 
unwritten, which does not require to be interpreted in its admin- 
istration.^ A statute, recent and in general terms, presents 
greater difficulties than an old and often-adjudicated doctrine of 
the common law ; but neither the one nor the other can be prac- 
tically available in litigation except as it is interpreted for the 
particular instance. For no case can proceed to judgment with- 
out compelling from the bench so much interpretation of the law, 
whether written, unwritten, or both, as will determine whether 
or not the proven or admitted facts are within its terms or opera- 
tion. And no more than this is ever done in the interpretation 
of any statute. Hence — 

§ 117. Written and unwritten follow like Hules. — The written 
law and the unwritten are interpreted by substantially the same 
rules. For example, — 

Minority. — The common law, for the protection of minors, dis- 
ables them in general to bind themselves by contract, yet permits 
it in exceptional circumstances, and with cautiously devised limita- 
tions.* Now, whatever their power of contract may be in a par- 

1 Ante, § 35 6 ; De "Wolf v. Eabaud, 1 no need of interpretation.'' Vattel Law 

Pet. 476 ; Bell v. Morrison, 1 Pet. 351 ; of Nations, b. 17, § 263. And see ante, 

Gardner v. Collins, 2 Pet. 58 ; Elmendorf § 72. The meaning of whicli is, that a 

V. Taylor, 10 Wheat. 152 ; Harpending v. passage should not be bent from its obvi- 

Dutch Church, 16 Pet. 455 ; Porterfield v. ous sense. But however plain a writing 

Clark, 2 How. U. S. 76. may be, its application to facts in contro- 

^ Ante, § 71. versy is always a question of interpreta- 

' This propositibn, properly under- tion, equally permissible and commend- 

stood, is not in conflict with another, able, 
which is, that, in the words of Vattel, * Bishop Con. § 260-280. 
" It is not allowable to interpret what has 
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ticular class of circumstances, it is precisely the same whether 
the contract in question is under a statute or at the common law.^ 
Again, — 

Infantile Incapacity for Crime. — At the common law, a child 
under seven years of age is incapable of crime.^ Therefore, when 
a statute creates a crime, its terms, however general, are no more 
applied to such a child than are similar terms of the common 
law.^ And — 

§ 117 a. In General. — This sort of interpretation extends 
through all our laws, the written and the unwritten alike. The 
books contain cases in which counsel and the courts forget it ; 
but none in which judicial persons, with their eyes open and 
duly warned, deliberately reject it. We sometimes read, in judi- 
cial opinions, that those pronouncing them deem it due to the 
legislature to follow its directions, and not to make exceptions 
where it has made none ; but this sort of language should not be 
taken as a denial of what every person familiar with our reports 
knows ; namely, that no judge ever deliberately undertook to 
administer a statute without admitting those exceptions to it 
which are recognized in the other parts of the legal system. 
Nor did any legislative body ever proceed on the idea, that its 
enactments are to be put in force by courts so ignorant of legal 
affairs as to deem them meant for independent rules, to be lim- 
ited by no others, and to override all laws antagonistic to their 
general words. For legislatures and courts alike recognize the 
fact, which common sense teaches to every thoughtful person, 
that it is neither possible nor desirable, in any system of laws, to 
attach to each particular law every qualification embraced in 
every other. So voluminous would the laws thus become, and 
so often would conflicts be found in them in spite of every legis- 
lative caution, and so difficult would it be to explore their 
immense masses, that their usefulness would be indefinitely 
diminished.* 

§ 118. Ancient and Modern Interpretations, compared. — In 
ancient times, in England, the statutes were commonly brief and 
general in their terms. Afterward they became more minute 
and complicated. And the American statutes follow more nearly 
the later English models than the earlier. When, in England, 

1 lb. § 273. s Ante, § 7 ; post, § 131. 

2 Crim. Law, I. § 368. * And see post, § 123. 

Ill 



§ 118 h INTEEPEETATION-. [BOOK II. 

they were very brief and general, a good deal of bending, re- 
straining, and enlarging of meanings was indispensable to their 
having any just effect, therefore was permissible. But sometimes 
interpretation was carried to the practical undoing of what was 
plainly meant by the enacting power. This, of course, was never 
justifiable.^ Modern courts in neither country do it. But the 
fact of its having been done has created some modern prejudice 
against what is justifiable and necessary. So that in later days 
the courts oftener interpret the statutes too little than too much. 

§ 118 a. Two Methods — (Effect — Meaning). — The methods 
by which interpretation brings the several statutes into harmony 
with one another and with the rest of the law, and the rest of 
the law into harmony with them, producing one jurisprudence, 
are chiefly two. In appearance they are similar, and they are 
often spoken of without distinction ; but, in their natui-es, the 
manner of their operating, and their consequences, they are 
among the most absolutely distinct things in our legal system. 
The one method consists of curtailing or extending — in other 
words, cutting short or adding to — the effect of the particular 
provision of statutory or common law in question, by bringing 
another law of either sort into combination with it, so that the 
two together will produce a result not within the terms of either 
one alone ; as two diverse propelling forces, applied to an inert 
body, will send it to a point which neither one of itself would 
do. The other method consists of expanding or contracting the 
meaning of the law in question, by applying to it the various and 
differing rules of interpretation ; such as, that the legislative in- 
tent shall be carried out,^ or that the statute is of a sort requiring 
a strict construction,^ or a liberal,* or some other. 

§ 118 h. The Effect — of combining, as just said, diverse writ- 
ten and unwritten laws, so as to produce results not competent 
to any of them acting severally, will be fully explained in the 
next chapter. And, — 

The Meaning. — Further on, it will be shown in detail, how, 
under the influence of differing rules of interpretation, variously 
called into action by the dissimilar natures of the provisions and 
their objects and circumstances, statutes are enlarged and con- 
tracted in their meanings. But, before we proceed to those 

1 Ante, § 70. s Post, § 119, 191. 

2 Ante, § 70. 4 Pogt, § 120, 191, 227. 
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fuller explanations, something further seems desirable to be said, 
concerning the — 

§ 119. Expansion and Contraction of Meanings : — 

Keeping within Words. — There are classes of statutes the mean- 
ings of which the courts restrict to their express terms, allowing 
nothing by implication. Thus, — 

Derogation of Common Right — (Private Property to Public 
Use). — The taking away of rights is not favored by the law. 
Therefore statutes in derogation of common right are in the con- 
struction kept within their express provisions. i Of this sort, for 
example, is a statute permitting the condemnation of private land 
to public use.^ So, — 

Derogation of Common Law. — A statute which on its face does 
not profess to repeal any thing, being prima facie an addition to 
the prior body of the law, will not be construed to change such 
law further than its direct terms require. This rule is variouslj'' 
expressed : a common form of the expression, covering the doc- 
trine in part, is, that statutes in derogation of the common law 
are to be construed strictly, as extending only to cases fairly 
within the scope of their language.^ Again, — 

Penal Statutes, — which deprive men of property and liberty, 
and bring them into disgrace, are construed thus strictly.* So 
also — 

New Powers to Magistrate. — A justice of the peace, given new 
statutory powers, " must proceed in the mode prescribed by the 
statute."^ But this is simply a branch of the general doctrine 
that — 

Statutory Authority or Right. — A purely statutory authority or 
right must be pursued in strict compliance with the terms of the 
statute.^ So — 

1 Indianapolis and Cincinnati Railroad Fifield, 4 Mich. 322; Barrett v. Long, 3 
V. Kinney, 8 Ind. 402. H. L. Cas. 395. And see post, § 155, 

2 Gilmer ■». Lime Point, 19 Cal. 47 ; In 189 a. 

re Powers, 29 Mich. 504. And see In re * Post, § 193 ; Atlanta v. White, 38 

Washington Park, 52 N. Y. 131. Ga. 229 ; Steel v. The State, 26 Ind. 82 

3 Dwelly V. Dwelly, 46 Maine, 377 ; The State v. Lovell, 23 Iowa, 304. 
Burnside v. Whitney, 21 N. Y. 148 ; Gib- 6 O'Brian v. The State, 12 Ind. 369. 
eon V. Commonwealth, 6 Norris, Pa. 253 ; ^ Morris Aqueduct v. Jones, 7 Vroom 
The Waverly, 7 Bis. 465; Indiana North 206; Commonwealth v. Howes, 15 Pick 
and South Railway v. Attica, 56 Ind. 231 ; Best v. Gholson, 89 III. 465 ; Lang 
476; Harrison v. Leach, 4 W. Va. 383; v. Scott, 1 Blackf. 405; Chicago and Al 
Harrison v. Smith, 4 W. Va. 97 ; Pendle- ton Railroad v. Smith, 78 III. 96 ; Garrigus 
ton V. Barton, 4 W. Va. 496 ; Brown v. v. Parke, 39 Ind. 66 ; Banks v. Darden, 

8 113 



§ 121 INTERPRETATION. [BOOK II. 

Proceeding by Motion — Restraint of Trade — Evidence — Con- 
structive Notice — Special Privileges. — A statute authorizing an 
aggrieved party to proceed against a public officer by motion, on 
his official bond ; ^ or in restraint of trade, or of the alienation of 
property ; ^ or excluding one from giving evidence ; ^ or author- 
izing constructive, instead of personal, service of process ; * or 
giving to corporations or individuals special privileges,^ — is, for 
the reasons already explained, to be kept by construction within 
its express terms. But, — 

§ 120. Expanding the Meaning. — In cases governed by reasons 
of a different sort, interpretation may expand the meaning beyond 
the mere literal significance of the words. The degree of the 
expansion will vary with the individual instance, and with the 
particular rule of construction requiring it. No uniform standard 
can be defined. This is called a liberal interpretation. 

When — (Appeal — Redemption of Land — Arbitration^. — It is 
applied, for illustration, to a statute extending the right of ap- 
peal,^ allowing redemption of real estate after a tax sale," or pro- 
viding for the settlement of disputes by arbitration.^ And — 

Remedial — Public Convenience. — All Other remedial statutes,^ 
and statutes to promote the public convenience,^" are to be thus 
liberally construed. 

§ 121. In Conclusion, — while, as said by Perkins, J., "the ap- 
plication of the words of a single statute may be enlarged or 
restrained to bring the operation of the act within the intention 
of the legislature, when violence will not be done by such inter- 
pretation to the language of the statute," ^^ this doctrine can have 
its just effect only in combination with all the other rules of statu- 
tory interpretation, and such skill in the interpreter as comes alone 
from a thoughtful and intelligent study of the entire subject. 

18 Ga. 318 ; Moody v. Nelson, 60 111. « Moran f. Miami, 2 Black, 722. 

229; Matthews v. Skinker, 62 Misso. 329; <* Pearson v. Lovejoy, 63 Barb. 407; 

Erlinger v. Boneau, 51 111. 94 ; Ryan v. Converse v. Burrows, 2 Minn. 229. 

The State, 32 Te.xas, ^80 ; Hastings i). ' Jones v. Collins, 16 Wis. 594. 

Cunningham, 30 Cal. 137. 8 Tuskaloosa Bridge v. Jennison, 33 

' Hearn v. Ewin, 3 Coldw. 399. Ala. 476. 

2 Richardson v. Emswiler, 14 La. An. 9 Hudler v. Golden, S6 N. Y. 446 ; 

058. White v. Steam-Tug Mary Ann, 6 Cal. 

s Pelham v. Messenger, 16 La. An. 99 ; 462 ; Jackson v. Warren, 32 111. 331 ; Cul- 

Esterley's Appeal, 4 Smith, Pa. 192 ; Sul- lerton v. Mead, 22 Cal. 95. 

livan V. La Crosse, &c. Steam Packet Co. i» Marshall v. Vultee, 1 E. D. Smith, 

10 Minn. 386. 294. 

* Stewart v. Stringer, 41 Misso. 400. " Maxwell v. Collins, 8 Ind. 38, 40. 
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CHAPTER XVII. 

HO"W THE EFFECT OF STATTJTOEY AND COMMON-LA"W PKO- 
VISIONS IS CURTAILED AND EXTENDED BY INTERPRETING 
EACH IN COMBINATION "WITH THE OTHERS. 

§ 122. Introduction. 

123-125. The General Doctrine. 

126-127. One Statute cutting short another. 

128-130. One Statute extending another. 

131-133. Common Law shortening Statute. 

134^137. Common Law extending Statute. 
138, 138 a. Statutes abridging and enlarging the Common Law. 

139, 140. Taking Qualities and Incidents from Common Law. 

141-144. Otherwise construed by Common Law. 

145, 146. Adhering to Terms of Statute. 

§ 122. How Chapter divided. — We shall consider, I. The 
General Doctrine ; II. One Statute cutting short another ; 
III. One Statute extending another ; IV. The Common Law 
shortening a Statute ; V. The Common Law extending a Stat- 
ute ; VI. Statutes abridging and enlarging the Common Law ; 
VII. Statutes taking their Qualities and Incidents from the 
Common Law ; VIII. The Statutes to be otherwise construed 
harmoniously with the Common Law ; IX. Adhering in the 
Construction to the Terms of the Statutes. 

I. The General Doctrine. 

§ 123. Elsewhere and here. — We have already seen, that, in 
interpreting any statute, we are to lay beside it the other rele- 
vant statutes and provisions of the common law, and give it the 
meaning and effect derived from a consideration of the combined 
whole. ^ We are here to carry into detail the applications of this 
doctrine, not as to the meaning, but as to the effect. 



1 Ante,*§ 82, 86, 113 a-118 6. 
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Doctrine defined: — The doctrine of this chapter is, that, having 
ascertained the meaning of a statute, we are to lay beside it all 
the other relevant provisions of statutory and common law, at 
whatever several dates established, and lengthen out and shorten 
it by them and them by it in their respective effects, until the 
whole system thus constructed becomes as harmonious in itself 
and with the rest of the law as the particular terms of the inter- 
preted provisions will permit. 

§ 124. Necessity of this Doctrine. — We have already seen, in 
some measure, why this sort of doctrine is a necessity in the law.' 
Without it, no legislature could give to any court directions 
which it would understand. A new law is made to control 
future events. They cannot be foreseen in detail. The law is 
the rule for whatever may occur. But no event stands alone ; 
each particular one is connected with, is influenced by, and influ- 
ences other events. And the others are governed by their rules. 
So that rule comes in conflict with rule. If, then, the rules were 
not interpreted together, as limiting and extending one another, 
where all, viewed in their full terms, are in conflict, a court could 
not enforce any one ; because, finding another rule commanding 
otherwise, it would not know which to obey. The legislature 
could not foresee the particular case, and by the form of its enact- 
ment make a way through the difficulty. Even if this were not 
strictly so, and, endowed with superhuman foresight, it could 
lay for the tribunals paths no one of which should cross another, 
and each should be unconnected with the rest, the folly of doing 
it would be so steep as to constitute a practical impossibility. 

§ 125. How Doctrine made to appear. — Necessity is one of the 
elements of the law. Whatever, in jurisprudence, must be, is.'^ 
Therefore, as practically the laws cannot be administered without 
this doctrine, it is parcel of them. In matter of judicial author- 
ity, legal doctrine is not, in general, established by direct adjudi- 
cation. In large part, silently controlling the decisions, it is 
learned from a comparison of decision with decision ; just as the 
laws of nature are discerned in its operations, and from a com- 
parison of instance with instance. To establish the doctrine of 
this chapter, we are required to examine it, as we shall do in suc- 
cessive sub-titles, in its several parts ; and, when each part is 

1 Ante, § 117 a. 

2 Crim. Law, I. § 54, 346-356, 824 ; Crim. Proced. I. § 7, 264 i, 493 et seq. 
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shown to pertain to the adjudged law, the conclusion that so does 
tlie whole will follow as of course. 



II. One Statute cutting short another. 

§ 126. Doctrine defined. — The doctrine of this sub-title is, 
that, where the harmony of the law requires, one statute will be 
construed as cutting short — that is, curtailing the effect of — 
another. Thus, — 

Provisions partly antagonistic. — There are not unfrequently 
clauses in the same act or in different acts, which may well stand 
together to a certain point ; but, arrived there, one must give 
way. To determine which one is often a nice question. It does 
not depend solely on the priority of the acts, though this consid- 
eration is sometimes important. One rule is, that, — 

Specific and General — (Repeal). — As already mentioned,' the 
more specific provision controls the general, without regard to 
their comparative dates ; the two acts operating together, and 
neither one working a repeal of the other.^ An old form of the 



1 Ante, § 64, 112 a, 112 h. 

2 Dwar. Stat. 2d ed. 513, 668 ; MeVey 
V. McVey, 51 Misso. 406 ; Brown v. Com- 
missioners, 9 Harris, Pa. 37, 43 ; Haywood 
V. Sayannah, 12 Ga. 404 ; Conley v. Cal- 
houn, 2 W. Va. 416 ; Beridon v. Barbin, 
13 La. An. 458 ; Mobile and Ohio Rail- 
road u. The State, 29 Ala. 573; McFar- 
land 0. State Bank, 4 Pike, 410 ; Ellis v. 
Batts, 26 Texas, 703 ; The State v. Macon 
County Court, 41 Misso. 453. In a Flor- 
ida case, which affirms this doctrine, 
Thompson, J. observed: "As a general 
rule, it is true that every affirmative stat- 
ute is a repeal, by implication, of a pre- 
cedent affirmative- statute, so far as it is 
contrary thereto ; leges posteriores priores 
contrarias abrogant — but to apply this 
maxim of the law, it is nepessary that 
the two acts be in conflict with each 
other, which is not the case here. The 
last act is general; and, though it may 
inffict a milder punishment than the pre- 
ceding statute for the same offence, yet 
the act which is claimed to be repealed 
by this implication is special and particu- 
lar." Luke V. The State, 5 Fla. 185, 194. 
Yet an act prescribing the mode of pun- 



ishing an offence in a single county was, 
in Pennsylvania, held to be repealed by 
a later one regulating the mode for the 
entire State. Nusser v. Commonwealth, 
1 Casey, Pa. 126. See also Blevings v. 
People, 1 Scam. 172. So, where a stat- 
ute permitted an appeal from the judg- 
ment of a justice of the peace, then 
another was passed allowing an appeal 
whenever the judgment exceeded five 
dollars, the former was held to be by im- 
plication repealed. Curtis u. Gill, 34 
Conn. 49. But in Maine it was held that 
the act of 1823, saving the right of appeal 
from the sentence of the Common Pleas 
in criminal cases, not mentioning any 
condition, did not repeal the prior stat- 
ute, which required a recognizance with 
sureties to be given to prosecute such an 
appeal. Dennison's Case, 4 Greenl. 541. 
A general law does not repeal a special 
one passed at the same session. Ottawa 
V. La Salle, 12 111. 339. Again, a special 
statute giving a bank a summary process 
against its creditors is not affected by a 
subsequent general one, unless such in- 
tention is clear on the face of the latter. 
Pearce v. Bank of Mobile, 33 Ala. 693. 
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expression is, that " a thing given in particular shall not be taken 
away by general words.'' ' Thus, — 

Limitation of Time — Place. — A statute prescribing the time 
within which a class of offences must be prosecuted, or the place 
of the trial, controls a general one, even subsequent in date, 
creating an offence within the class, and providing for its pun- 
ishment.^ And — 

Selling Liquor in Town. — A local act, making finable the unli- 
censed selling of spirituous liquors in a designated town, is not 
affected by a subsequent general one regulating the sale of such 
liquors in the State.^ So — 

Jurisdiction to Magistrate. — A statute conferring on justices of 
the peace jurisdiction over offences punishable by fine not exceed- 
ing seven dollars, and another giving a like jurisdiction over 
enumerated offences the fine for which is more than seven dol- 
lars, may, the former being general and the latter specific, stand 
together ; what is said in general, in the one, being qualified by 
what is enunciated in particular, in the other.* 

§ 126 a. Different Provisions in one Statute. — As this doctrine 
applies to different statutes, a fortiori it does to different pro- 
visions in the same statute.® 

§ 127. Other Classes of Cases. — There are other classes of cases 
to which the doctrine of this sub-title applies.® For example, — 

Provisions as to Punishment — (Larceny). — After a Statute had 
provided a punishment for the larceny of goods exceeding fifty 
dollars in value, another was enacted ordaining a heavier punish- 
ment for larceny where the goods are of value above two thou- 

See also Zachary v. Chambers, 1 Oregon, s. c. nora. Eex v. Window, 3 Camp. 78 ; 

321; The State «. Bilansky, 3 Minn. 246 ; Churchill v. Crease, 5 Bing. 177, 180; 

St. Martin v. New Orleans, 14 La. An. Gregory's Case, 6 Co. 19 6 ; Dwar. Stat. 

113 ; Pease v. Whitney, 5 Mass. 380 ; 2d ed. 514 ; Ottawa v. La Salle, 12 lU. 

Nichols V. Bertram, 3 Pick. 342 ; The 339. 

State V. Perrysburg, 14 Ohio State, 472 ; 3 McRae v. Wessell, 6 Ire. 153. 

Isham V. Bennington L-on Co. 19 Vt. 230; * Barnes v. Tlie State, 19 Conn. 398. 

London, &c. Railway v. Wandsworth As to the principle of this case, compare 

Board of Works, Law Rep. 8 C. P. 185, it with ffill i-. Hall, 1 Ex. D. 411. 

189 ; post, § 156. 6 3 inst. 117 ; Rex v. Armagh, 8 Mod. 

' Hutton, J. in Standen «. University 6, 8 ; Clarence Railway v. Great North 

of Oxford, W. Jones, 17, 26 ; McFarland of England, &c. Railway, 4 Q. B. 46 ; 

!'. State Bank, 4 Pike, 410 ; Felt v. Felt, Brown v. Clegg, 16 Q. B. 681. 
19 Wis. 193. 6 And see Cincinnati v. Rice, 15 Ohio, 

2 Johnson w. United States, 3 McLean, 225; Tattle v. Hills, 6 Wend. 213; An- 

89; United States v. Ballard, 3 McLean, derson u. -Anderson, 4 Wend. 474; Beg. 

469 ; Eex v. Wyndham, Russ. & By. 197 ; t». Thompson, 4 Eng. L. & Eq. 287. 
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sand dollars, and repealing inconsistent acts. Thereupon the 
later statute was held to apply only to the heavier larcenies, 
while the earlier stood as to those of value between fifty and 
two thousand dollars.^ 



III. One Statute extending another. 

§ 128. Doctrine defined. — The doctrine of this sub-title is, 
that, where the harmony of the law requires, one statute will be 
construed as lengthening out — that is, extending the effect of — 
another. Thus, — 

Forbidding Clergy. — When clergy was allowed, if a statute 
took it away from offences of a designated class, all subsequently- 
enacted offences within such class were held to be excluded ; ^ 
the earlier statute by construction enlarging the later into the 
forbidding of clergy to the offender. For — 

Earlier qualifying later. — An earlier enactment may qualify a 
later,^ nor are express words required to give it this effect.* 
Again, — 

§ 129. Perjury. — The act of Congress of March 3, 1825, defin- 
ing the crime of perjury against the United States, was held to 
apply to false swearing under the statute of bankruptcy, subse- 
quently passed ; ^ the two enactments operating upon and enlarg- 
ing each other. On the same principle, — 

Deputy Collector — (Administering Oath). — The act of Congress 
of March 3, 1817, having conferred on every collector of customs 
" authority, with the approbation of the Secretary of the Treas- 
ury, to employ within his district such number of proper persons 
as deputy collectors of the customs as he shall judge necessary, 
who are hereby declared to be officers of the customs," the con- 
struction was, that, wherever in subsequent enactments any 
authority — as, to administer an oath — was given the collector, 
the same extended by exposition to his deputy.^ 

I The State v. Grady, 34 Conn. 118. 147, 1 Con. & L. 567 ; Williams v. Drewe, 

= 1 East P. C. 136 ; Foster, 190. And "Willes, 392 ; LouisTiUe v. Commonwealth, 

see 1 East P. C. 129 ; Anonymous, T. 9 Dana, 70 ; The State v. Becton, 7 Bax- 

Jones, 233. ter, 138. 

3 Holmes v. Tutton, 5 Ellis & B. 65; ^ United States o. Nihols, 4 McLean, 

Attorney-General v. Moore, 3 Ex. D. 276 ; 23. 
Barber v. Tilson, 3 M. & S. 429. 6 United States v. Barton, Gilpin, 489. 

« Reg. B. Smith, Law Rep. 1 C. C. 266, See also The State o. Raines, 3 McCord, 

270; In re Perrin, 2 Drury & Warren, 533; Doebler v. The State, 1 Swan, 
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§ 130. Salaries under Successive Statutes. — A statute in Ten- 
nessee, after enlarging the duties and jurisdiction of a certain 
county court, added, that " the judge of said court . . . shall have 
the same salary as the circuit judges of the State." Afterward 
another statute increased the salaries of the circuit judges, where- 
upon the county judge was held entitled to the increased salary 
also.^ In Alabama, the pay of the quartermaster-general having 
been fixed by a statute at two hundred dollars a j'ear, another, 
repealing this one, placed it at four dollars a day while he should 
be on duty. But the general appropriation act, passed later 
during the same session, yet approved by the Governor the same 
day, set apart for this officer two hundred dollars a year for two 
years ; and this was held to postpone the operation of the act 
making his compensation four dollars a day, until the two years 
should expire.^ 

IV. The Common Law shortening a Statute. 

§ 131. Doctrine defined. — The doctrine of this sub-title is, that 
a provision of the common law, like a statutory one,^ may, when 
the harmony of the legal system requires, cut short the effect of 
a statute. For, — 

Modify, not repeal. — When the unwritten and the written law, 
the same as when two statutes, may stand together without con- 
flict up to a given point, there is not properly a repeal ; but, at 
this point, the one or the other simply gives way. For example, — 

Specific Common Law^ and General Statute. — The rule as to 
general and specific in statutes* prevails also in this case. A 
statute general in its terms is construed as subject to any excep- 
tions which the common law requires.^ Thus, — 

Infants. — - Though, as already seen, infants maj' be bound by a 
statute in general terms, they are not alwaj'^s so. The particular 
instance will be governed bj"^ its own reasons.*^ Since the unwrit- 

Tenn. 473 ; Campbell v. People, 8 Wend. « Ante, § 112 a, 112 6, 126. 

636. 6 See Wilbur o. Crane, 13 Pick. 284; 

1 Crozier v. The State, 2 Sneed, 410. United States u. Hart, Pet. C. C. 390 ; 

2 Eiggs V. Pfister, 21 Ala. 409. Com- Commonwealth v. Knox, 6 Mass. 76; The 
pare with Kinsey v. Sherman, 46 Iowa, State v. Martindale, 1 Bailey, 163. 

463. And see further, concerning the ^ Ante, § 117 ; Beckford v. Wade, 17 

doctrine of this section, Griswold v. At- Ves. 87 ; Warfield v. Fox, 3 Smith, Pa. 

lantic Dock, 21 Barb. 225. 382 ; Bailey v. Whaley, 14 Rich. Eq. 81. 

3 Ante, § 126. 
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ten law restricts or takes away the capacity for crime of those 
who are below certain ages, the same limitation extends to and 
qualifies statutes in general terms creating offences.^ So, — 

Insanity. — While insane persons may enforce rights under 
statutes as well as at the common law, and may be bound by 
statutes,^ they are not responsible to the common law for crime, 
therefore they are also excepted by interpretation out of statutes 
creating crimes. The common law thus limits and cuts short 
their effects.-'' Also, — 

Coverture. — The common-law exemption of the wife from 
responsibility for criminal acts committed in the presence of the 
husband, is, by construction, carried equally into statutory of-* 
fences ; thus cutting short the effect of the statutes.* And a 
statute in general terms creating a forfeiture is, in like manner, 
restrained by the common law. It does not include women under 
coverture." Again, — 

§ 132. Evil Intent. — A statute will not generally make an act 
criminal, however broad may be its language, unless the offender's 
intent concurred with his act ; ^ because the common law does 
notJ Hence — 

Necessity. — What is done from overwhelming necessity is con- 
strued as not violating a statute, however contrary to its general 
terms.^ And — 

Mistake of Facts. — One who, while careful and circumspect, is 

1 Crim. Law, I. § 367-373 ; ante, § 117 ; State, 7 Humph. 148 ; Commonwealth v. 
Rex V. Groombridge, 7 Car. & P. 582. Slack, 19 Pick, 304 ; Reg. v. Page, 8 Car. 
And see Sydney .;. The State, 3 Humph. & P. 122 ; Reg. ./. Langford, Car. & M. 
^'^^- 602; Reg. «. Caruthers, 8 Crawf. & Dix. 

2 2 Bishop Mar. & Div. § 304 a-308 o; C. C. 391 ; Commonwealth v. Fourteen 
Jones V. Green, Law Rep. 5 Eq. 555. Hogs, 10 S. & R. .393 ; Campbell v. Com- 

8 Crim. Law, I. § 303 o, note, 374 et monwealth, 2 Rob. Va. 791 ; Reg. v. Phil- 

^^1- potts, 1 Car. & K. 112 ; Rex v. Speed, 1 

* Crim. Law, I. § 356 et seq. And see Ld. Raym. 583, 584. But see Reg. v. 

Commonwealth v. Hadley, 11 Met. 66. Armstrong, 1 Crawf. & Dix. C. C. 110 '• 

5 Martin «. Commonwealth, 1 Mass. Reg. v. Woodrow, 2 New Sess. Cas. 346! 

347. See also Cornwall v. Hoyt, 7 Conn. And see Reg. v. Tivcy, 1 Den. C. C. 63 ; 

420. But a feme conei-t may be proceeded The State v. Nicholas, 2 Strob. 278 • 

against under a penal statute, without Hooper v. The State, 56 Ind. 153 ; Tay- 

joining her husband. Eex o. Crofts, 7 lor v. Newman, 4 B. & S. 89 9 Cox C C 

Mod. .397. 314, ' 

« The William Gray, 1 Paine, 16; r Crim. Law, I., a series of chapters 

Reg. u. AUday, 8 Car. & P. 136, 139 ; extending from § 204 to § 429 
Anonymous, 2 East P. C. 765 ; Price v. 3 The Gertrude, 3 Story, 68 ; The 

Thornton, 10 Misso. 135; Commonwealth Josefa Segunda, 5 Wheat. 388; Stratton 

V. Stout, 7 B. Monr. 247 ; Duncan v. The v. Hague, 4 Call, 564. 
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led into a mistake of facts, and, doing what would Tae in no way 
reprehensible were they what he supposes them to be, commits 
what under the real facts is a violation of a criminal statute, is 
guilty of no crime ; because such is the rule of the common law, 
and in construction it restricts the statute. Yet in some instances 
of this sort he incurs a civil liability.^ So, — 

Outlawed Plaintiff. — Where the old English doctrine of out- 
lawry prevails, disqualifying the outlawed person to maintain an 
action, one may defend an information qui tarn by showing that 
the plaintiff is outlawed, though the statute sued upon allows 
" any person " to inform.^ And, — 

§ 133. In General, — all statutes, and more particularly crimi- 
nal ones, are liable to be cut short in this way. Thus, — 

False Pretences. — However unqualified the enactments against 
cheating by false pretences may be in their terms, numerous lim- 
itations, drawn from the reasons of the common law, as well as 
from considerations of their objects and purposes, incumber their 
practical application.^ 

V. The Common Law extending a Statute. 

§ 134. Doctrine defined. — The doctrine of this sub-title is, 
that, when the harmony of the legal system requires, statutes will 
be construed as extended in their effects by the common law 
beyond their terms. The prior common law operates in the same 
way as a prior statute, explained in the sub-title before the last. 
For,— 

New Interest and Old Law. — As once observed : " When an act 
of Parliament creates a new interest, it shall be governed by the 
same law that like interests have been governed [by] before." * 
And — 

New Right or Duty. — Rights and duties newly created by stat- 
ute are, in the same way, construed as extended by the common 
law. Thus, — 

1 Crim. Law, I. § .301-310, and par- Woodrow, 15 M. & W. 404 ; Attorney- 

ticularly the note to § 303 a ; Myers u. General v. Lockwood, 9 M. & W. 378 ; 

The State, 1 Conn. 502 ; Reg. v. Grasseley, Rex v. Marsh, 4 D. & R. 260. 
2 Dy. 210 b, pi. 25 ; Preston v. Hunt, 2 Atkins v. Bayles, 2 Mod. 267. 

7 Wend. 53; The Marianna Flora, 11 » See People u. Clough, 17 Wend. 351 ; 

Wheat. 1 ; Etheridge v. Cromwell, 8 Reg. v. Johnston, 2 Moody, 254 ; Com- 

Wend. 629 ; United States c. Package of monwealth v. Drew, 19 Pick. 179. 
Wood, Gilpin, 849. But see Reg. v. * Lane v. Cotton, 12 Mod. 472, 486. 
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Acting by Agent. — The act of a duly authorized agent being, 
by the common law, the principal's act,i if a statute commands 
or forbids one to do a thing, and his agent, authorized thereto, 
does or declines it, the case is within the statute ; which, by con- 
struction, receives for the occasion the appendage of this com- 
mon-law rule.^ And the like doctrine prevails in all analogous 
cases. For example, — 

Trading with Slave. — Under the law of slavery, now abolished, 
if a statute made it criminal to trade with a slave without a per- 
mit from his master, a permit from the overseer, being the mas- 
ter's agent, was sufficient. But the rule was limited where the 
common law limits the powers of agents, who cannot act for 
themselves and their principals in the same transaction ; there- 
fore the overseer could not trade with the slave on a permit given 
by himself.^ And, — 

False Pretences. — Under the statutes against cheating by false 
pretences, such pretence made to a clerk or salesman, and by 
him communicated to the employer, is a false pretence to the 
employer ; * interpretation, it is perceived, adding the common- 
law rule to the statutory terms. Again, — 

§ 135. Principals of Second Degree. — By the common law, all 
persons present giving aid and comfort to another committing an 
offence, even a felony, are regarded as principals ; that is, as in 
legal contemplation doing the deed. Therefore, if a statute 
makes the doing of a thing criminal, it includes, with the actual 
doer, persons who are present lending their countenance and aid.^ 
Thus, — 

Malicious Shooting. — The English statute of 9 Geo. 1, c. 22, 
§ 1, having made it felony for one to " wilfully and maliciously 
shoot at any person," one who, using no fire-arms himself, stood 
by encouraging his companion who shot, was held to be a prin- 
cipal offender.^ Likewise, — 

1 Bishop Con. § 318 ; Crim. Proced. I. ' Commonwealth v. Harley, 7 Met. 
§ 332. 462 ; Commonwealth v. Call, 21 Pick. 

2 Hathaway v. Johnson, 55 N. Y. 93 ; 515. 

Dorrity v. Rapp, 72 N. Y. 307 ; Arm- « United States v. Wilson, Bald. 78, 

strong V. Cooley, 5 Gilraan, 509 ; United 103 ; Rex v. Tattersal, 1 Russ. Crimes, 

States V. Voss, 1 Cranch C. C. 101 ; 8d Eng. ed. 27 ; Eex v. Manning, 2 

United States v. Conner, 1 Cranch C. C. Comyns, 616 ; Seg. v. Simpson. Car. & M. 

102. 669; Rex v. Bear, 2 Salk. 417, 418. 

8 The State v. Chandler, 2 Strob. 266. « Granger's Case, 1 East P. C. 413 ; 

See Reg. v. Nickless, 8 Car. & P. 757. Rex v. Gibson, 1 East P. C. 413 ; Rex „. 
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Felonious Gaming. — Under the Tennessee act of 1820, not only 
the person who deals the cards at faro is guilty as a principal 
felon, but the owner of the funds and house, who receives the 
profits, and is present assisting, incurs the same degree of guilt.^ 
The like doctrine, of extending the statute by the common law, 
is applied also to — 

§ 136. Misdemeanors. — Where a statute makes the doing of a 
thing misdemeanor, persons who procure it to be done, though 
not present, are by construction treated as actually doing it, such 
being the rule in common-law misdemeanors.^ So, — 

Treason — (Rescue — Escape). — In statutory treasons, says 
East, writing of the English law, " he who rescues the traitor 
from prison, or suffers him voluntarily to escape from his lawful 
custody, though not expressly named in the statute, is yet a 
traitor by a necessary construction of law upon the act itself," ^ — 
,a result which, as seen in another connection,* is probably differ- 
ent under the special terms of our American constitutions and • 
statutes. 

§ 137. Right carrying Remedy. — By the common law, TIbi jus, 
ihi remedium, there is for every right a remedy.^ Or, as Coke 
expresses it : "In every case where a man is wronged, or endam- 
aged, he shall have remedy." ^ Or, in the words of Holt, C. J. : 
" It is a vain thing to imagine a right without a remedy ; for 
want of right and want of remedy are reciprocal." " Hence, — 

statute effectual — (Collateral Right and Remedy). — When the 
harmony of the law requires, the courts expand the statutes in 
construction by adding to them this common-law principle ; re- 
sulting in the doctrine, that every enactment carries with it so 
much of collateral right and remedy as will make its provisions 
effectual.^ This doctrine is equally traceable to necessity, the 

Wells, 1 East P. C. 414. And see Eeg. * Crim Law, I. § 701-704. 

V. Whittaker, 1 Den. C. C. 310 ; Rex v. » Broom Leg. Max. 2i ed. 146. 

Pranklyn, 1 Leach, 4th ed. 255. And see " There is no wrong without a remedy." 

Reg. V. Davis, 8 Car. & P. 759 ; Reg. u. Johnstone v. Sutton, 1 T. R. 511, 512. 

"Williams, Car. & M. 250. 6 Co. j^jt, iq-j j_ 

1 McGowan v. The State, 9 Yerg. 184. ^ Ashby v. White, 2 Ld. Raym. 938, 

" United States v. Morrow, 4 Wash. 953. 

C. C. 733 ; The State v. Bermivn, 3 Hill, 8 jjae. Abr. Statute, B ; Oath before 

S. C. 90; Commonwealth w. Nichols, 10 Justices, 12 Co. 130, 131 ; Cookson ti. Lee, 

Met. 259 ; Schmidt v. The State, 14 23 Eng. L. & Eq. 400 ; The Protector v. 

Misao. 137; The State u. Dow, 21 Vt. Ashfield, Hardr. 62 ; 2 Inst. 306; 1 Kent 

*^*- Com. 464; The State v. Hawthorn, 9 

8 1 East P. C. 96. Misso. 389; Stief v. Hart, 1 Comst. 20; 
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power whereof in our jurisprudence has already been explained 
in this chapter.^ In the words of Fletcher, J., following the 
maxim Quando aliquid mandatur, mandatur et omne per quod 
pervenitur ad illud^ " when a general power is given, or duty 
enjoined, every particular power, necessary for the exercise of 
the one or the performance of the other, is given by implication.^ 
Thus, — 

Contempt. — The authority to punish for contempt is necessa- 
rily implied in the establishment of a judicial tribunal.^ So, — 

Court taking Oaths. — Where a statute gave the king's justices 
power " to take the oaths " of persons, it carried with it, by in- 
tendment, authority to issue their precept, and bring the persons 
before them to be sworn.^ And — 

Witness before Grand Jury. — A grand-jury, authorized by stat- 
ute to make inquiry and presentment of offences, may require 
the officer in attendance to conduct before the court a witness 
who is disrespectful and refuses to be sworn, that he may be pun- 
ished for the contempt ; because this is essential to the exercise 
of the power expressly conferred.^ 

Limit of Doctrine. — The terms of this doctrine indicate its 
limit. If an adequate remedy for the statutory right is provided 
in the statute itself, there is no need for implication, and none 
will be made ; ^ if an inadequate, the deficiency will be supplied 

Lockwood V. The State, 1 Ind. 161 ; Peo- 5 Oath before Justices, 12 Co. 130, 131 ; 

pie V. Hicks, 15 Barb. 153 ; Dewitt v. San Dwar. Stat. 2d ed. 671. 

Francisco, 2 Cal. 289 ; Green v. New ^ Heard v Pierce, 8 Gush. 338. And 

York, 2 Hilton, 203 ; Stearns v. Atlantic, see The State v. Blocker, 14 Ala. 450 ; 

&c. Railroad, 46 Maine, 95; The State v. Grim. Proced. I. § 868, 869., 

Eover, 13 Nev. 17 ; Wilbraham v. Hamp- ' Post, § 249-253 ; Payne v. Baldwin, 

den, 11 Pick. 322 ; Chase v. Rutland, 47 3 Sm. & M. 661 ; Butler v. The State, 6 

Vt. 393, 401 ; Sturtevants v. Alton, 3 Me- Ind. 165 ; Commonwealth v. Howes, 15 

Lean, 393 ; People v. Knapp, 42 Mich. Pick. 231 ; Weller v. Weyand, 2 Grant, 

267. Pa. 10 ; Morris Aqueduct v. Jones, 7 

1 Ante, § 124, 125. Vroom, 206 ; Sudbury Meadows v. Mid- 

2 Broom Leg. Max. 2d ed. 866; Fo- dlesex Canal, 23 Pick. 36; Dodge' v. 
liamb's Case, 5 Co. 115 b. Essex, 3 Met. 380 ; Wiley v. Yale, 1 Met. 

3 Heard v Pierce, 8 Cush. 338, .345, 553,554; Elder a. Bemis, 2 Met. 599, 604 ; 
referring also to Miller v. Knox, 4 Bing. Langw. Scott, 1 Blackf,405; Andover, &c. 
N. C. 574, 583; Pittstown v. Plattsburgh, Turnpike v. Gould, 6 Mass. 40; Franklin 
18 Johns. 407, 418 ; Field v. People, 2 Glass Co. v. White, 14 Mass.' 286 ; Stur- 
Scam. 79 ; Witherspoon v. Dunlap, 1 Mc- geon v. The State, 1 Blackf . 39 ; Journey 
Cord, 546. v. The State, 1 Misso. 428 ; Riddick v. 

* United States w. New Bedford Bridge, Governor, 1 Misso. 147; The State v. 
1 Woodb. & M. 401 ; The State v. John- Cole, 2 McCord 117 ; Rising v. Dodge, 2 
son, 1 Brer. 155; Crim. Law, IL § 243. Duer, 42 ; Bosworth v. Brand, 1 Dana, 
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by implication.^ What violates existing rights, or interferes with 
established relations, will not be adopted as implied.^ Nor will 
implication be carried beyond what is fairly required ; as, — 

Arbitrators administering Oath. — A power conferred on a COUrt 
by statute to submit a case to arbitration, has been held not so 
to descend to the arbitrators as to qualify them to administer an 
oath.3 

Constitution. — This doctrine is not limited to statutes : it is 
applied equally to the interpretation of our written constitutions.* 

VI. Statutes abridging and enlarging the Common Law. 

§ 138. Doctrine defined. — The doctrine of this sub-title is, that, 
as by construction a statute will abridge or enlarge another stat- 
ute in its effect, when the harmony of the legal system requires, 
so also it will the common law. Thus, — 

Breach of Statutory Duty. — As explained in another connec- 
tion,^ since the common law punishes every breach of public 
duty, sufficient in magnitude for its notice, if a statute newly 
creates a duty of this sort, yet prescribes no punishment for its 
violation, the violator, while not indictable strictly under the 
statute, is so at the common law.^ And, where the duty is private 
and not public, the private party injured by a breach of it will 
have his common-law action.' So, — 

Attempt. — A mere unsuccessful attempt to commit a substan- 
tive crime being ordinarily indictable at the common law,^ such 

377 ; James v. Atlantic Delaine Co. 11 9 Mass. 417 ; The State v. Patton, 4 Ire. 

Bankr. Reg. 390 ; In re O'Connor, 48 16 ; Commonwealth v. Piper, 9 Leigh, 

Barb. 258. 657 ; Reg. v. Price, 3 Per. & D. 421, 11 A. 

1 Johnston «. Louisyille, 11 Bush, 627. & E. 727, 4 Jur. 291 ; The State v. Morris 

2 Commonwealth v. Downes, 24 Pick. Canal and Banking Co. 2 Zab. 537 ; Reg. 
227. V. Wyat, 1 Salk. 380 ; s. c. nom. Reg. v. 

a Reg. V. Hallett, 2 Den. C. C. 237, 4 Wyatt, 2 Ld. Raym. 1189 ; Anonymous, 

Eng. L. & Eq. 570. 6 Mod. 96 ; Rex v. Sheffield Canal, 4 New 

* Field V. People, 2 Scam. 79. Sess. Cas. 25, 14 Jur. 170 ; Crouther's 

6 Crim. Law, I. § 237, 238. Case, Cro. Eliz. 654; The State v. Adams, 

5 Gearhart v. Dixon, 1 Barr, 224 ; Rex Walk. Miss. 368 ; Baker v. The State, 57 

V. Wiggot, Comb. 205, 372 ; Rex v. Rob- Ind. 255. 

inson, 2 Bur. 799, 803 ; United States v. • Crim. Law, I. § 237, 238 ; Com. Dig. 

Coolidge, 1 Gallis. 488 ; The State v. Action upon Statute, A ; 2 Inst. 118 ; 

Fletcher, 5 N. H. 257 ; Rex v. Smith, 2 Tripp v. Grouner, 60 111. 174 ; Case of the 

Doug. 441 ; Commonwealth i'. Chapman, Marshalsea, 10 Co. 63 6, 75 6. 

13 Met. 68, 69 ; Rex v. De BeauToir, 7 « Crim. Law, I. § 435, 540, 604, 728 

Car. & P. 17 ; Commonwealth v. Silsbee et seq. 
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punishable attempts increase with the statutes creating new 
crimes.! Again, — 

§ 1 38 a. Agreements contrary to Law. — By the common law, a 
promise to do what the law forbids, or what is contrary to its 
policy, cannot be enforced as a contract.^ Consequently, when 
a statute creates a new offence, or renders violative of the legisla- 
tive policy something which was not so before, it curtails, to the 
extent of its provision, the power of contract at common law. A 
contract made contrary thereto is void.^ 

VII. Statutes tahing their Qualities and Incidents from the Oom- 

mon Law. 

§ 139. Doctrine defined. — The doctrine of this sub-title is a sort 
of condensation of foregoing propositions. It is, that whatever is 
newly created by statute draws to itself the same qualities and 
incidents as if it had existed at the common law.* In other 
words, the statute is to be interpreted after the rules and inci- 
dents of the common law.^ For example, — 

Principals and Accessories in Felony. — When a statute creates 
a new felony, whether out of what was before innocent, or was 
a misdemeanor, those who are present aiding one who personally 
commits it are principals, as already said ; ^ and the absent who 
counselled it, and those who afterward assist the felon to elude 
justice, are accessories before or after the fact;' because such 

1 Rex V. Eoderick, 7 Car. & P. 795; i The State v. Murdock, 9 Misso. 730; 
Kex V. Butler, 6 Car. & P. 368 ; Reg. o. Rex v. Wyer, 1 Leach, 4th ed. 480, 2 East 
Meredith, 8 Car. & P. 589 ; Kex v Cart- P. C. 753, 2 T. R. 77 ; The State v. Smith, 
Wright, Russ. & Ry. 106 ; post, § 139. 32 Maine, 369 ; The State v. Wright, 4 
And see Reg. v. Williams, 1 Den. C. C. McCord, 358 ; Commonwealth v. Macom- 
39 ; The State v. Maner, 2 HiU, S. C. 453. her, 3 Mass. 254 ; Commonwealth v. Bar- 

2 Bishop Con. § 456-472. low, 4 Mass. 439 ; Rex v. Potts, Russ. & 

3 lb. § 458, 464 ; post, § 1030; Rex v. Ry. 353; Troy's Case, 1 Mod. 5, 6 ; Rex 
Hipswell, 8 B. & C..466; Law v. Hodson, v. Gray, 7 Car. & P. 164; The State v. 
11 East, 300 ; Hopkins v. Prescott, 4 C. B. Bosse, 8 Rich. 276. 

578, 595 ; Bartlett v. Vinor, Carth. 251, 5 2 Inst. 301 ; Harbert's Case, 3 Co. 11, 

252 ; Pangborn v. Westlake, 36 Iowa, 546; 13 b ; The William Gray, 1 Paine, 16. 

Ritchie c. Smith, 6 C. B. 462 ; Fergusson ^ Ante, § 135, 136. 

V. Norman, 5 Bing. N. C. 76 ; Grajme v. '' 1 East P. C. 161, 176, 446 ; 2 East 

Wroughton, 11 Exch. 146; Tyson v. P. C. 511; Rex v. Scares, 2 East P. C. 

Thomas, McClel. & Y. 119 ; Cundell v. 974 ; Reg. v. Tracy, 6 Mod. 30, 32 ; Rex 

Dawson, 4 C. B. 876; Little v. Poole, 9 v.. Whistler, 2 Salk. 542, 11 Mod. 25, 29; 

B. & C. 192 ; Rex v. Gravesend, 3 B. & Hughes v. The State, 12 Ala. 458 ; Rex u. 

Ad. 240 ; Solomon v. Dreschler, 4 Minn. Sadi, 1 Leach, 4th ed. 468, 2 East P. C. 

278. ' 748 ; Rex v. Gaze, Russ. & Ry. 884; Rex 
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are the relations of the like parties in felonies at the common law. 
So,— 

Like Parties in Treason — (Misprision of Treason). — If what 
was felony is by statute made treason, a crime having no acces- 
sories at common law, those who would have been such to the 
felony will be principals in the treason.^ And a statute creating 
a new treason makes by implication the concealing of it mis- 
prision of treason,^ and the consenting to it treason,^ — the rules 
of the common law being in these several instances engrafted by 
construction on the statutory crime. Again, — 

§ 140. Incidents of Misdemeanor. — All the incidents of a com- 
mon-law misdemeanor attach to a misdemeanor by statute.* 
And — 

Larceny and carrying into County. — The rule that a thief who, 
stealing goods in one county, carries them into another, may be 
indicted in either,^ applies as well in statutory as in common-law 
larceny.^ 

VIII. The Statutes to be otherwise construed harmoniously with the 

Common Law. 

§ 141. Doctrine defined. — The doctrine of this sub-title is, that, 
in all other respects, statutes should be construed as far as pos- 
sible in harmony with their policy and with the common law.' 
For example, — 

Notice of Proceedings. — The common law, the just spirit of all 
laws, and " the plainest principles of reason and justice," ^ forbid 

V. Bear, 2 Salk, 417, 418 ; Reg. v. Smith, Rex v. John, 7 Car. & P. 324 ; Rex v. 

Law Rep. 1 C. C. 266, 269. Ellis, 8 D. & R. 173 ; Palmer o. Cuya- 

1 Reg. u. Tracy, 6 Mod. 30, 32 ; Reg. hoga, 3 McLean, 226'; Richardson v. 
V. Whistler, 11 Mod. 25, 29 ; 1 East P. C. Broughton, 3 Strob. 1 ; Wood v. Smith, 
93, 94, 96. 23 Vt. 706; People v. Mather, 4 Wend. 

2 1 East P. C. 140. 229, 255; The State v. Doon, R. M. Charl. 
8 Eden Penal Law, 3d ed. 125 ; ante, 1 ; Rex v. Shukard, Russ. & Ry. 200 ; 

§ 136. United States v. Pearce, 2 McLean,- 14; 

* Reg. V. Button, 11 Q. B. 929, 947, Bump v. Commonwealth, 8 Met. 533; 

12 Jur. 1017, 1021 ; Hull v. The State, 8 Hanway v. Boultbee, 4 Car. & P. 350, 1 

Kelly, 18; People «. Brown, 16 Wend. 561. Moody & R. 15; Reg. v. Hamilton, 1 Car. 

6 Crim. Proced. L § 59, 60. & K. 212; The State v. Cheatwood, 2 

6 Commonwealth v. Simpson, 9 Met. Hill, S. C. 459; Murphy v. The State, 1 
138. Ind. 366. 

7 See 1 Kent Com. 464 ; Rex v. Peel, ^ Swayne, J. in Lasere u. Roohereau, 
Russ. & Ry. 407 ; ante, § 123 ; People v. 17 Wal. 437, 438, referring to McVeigle 
Goshen, &c. Turnpike, 11 Wend. 597 ; o. United States, 11 Wal. 259, 267. 
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the taking of judicial steps against a person without notice to 
him, and the opportunity to be present and be heard. ^ There- 
fore a statute will not be interpreted, unless its words are specific 
requiring it, to authorize judicial proceedings without notice to 
the party to be affected by them.^ So, — 

Extra-territorial Force. — As, under the unwritten rule,^ and in 
the absence of special circumstances, the laws of a State are for 
the government only of persons and things within it, statutes in 
mere general terms will be construed as not intended to create 
offences, or otherwise regulate the conduct of persons, beyond 
its territorial limits.* Even where legislation in one country may 
properly bind its citizens in another,^ express words are required, 
or distinct implication, to give it this effect.® And — 

Express Words — (Law of Nations). — Statutes in terms binding 
persons beyond the territorial jurisdiction are, in the construc- 
tion, restiicted where the law of nations limits the right," as 



1 Bishop First Book, § 24; 2 Bishop 
Mar. & Div. § 157, 159, 164, 165, 311 ; Hay- 
wood V. Collins, 60 III. 328 ; Robinson v. 
Keid, 50 Ala. 69 ; Garrott u. JaSmj, 10 
Bush, 413. 

2 Ante, § 25 ; Meade v. Deputy Mar- 
shal, 1 Brock. 324 ; Reg. v. Simpson, 10 
Mod. .878, 380; The State v. Savannah, 
T. XT. P. Charl. 235; Chase v. Hathaway," 
14 Mass. 222, 224 ; Arthur v. The State, 
22 Ala. 61 ; Harper v. Carr, 7 T. R. 270, 
275 ; Painter v. Liyerpool Gas Light Co. 3 
A. & E. 433. And see Innes v. Wylie, 1 
Car. & K. 257, 263 ; Bigelow v. Stearns, 19 
Johns. 39, 41 ; The State v. Stokes, Coxe, 
392 ; Souter o. The Sea Witch, 1 Cal. 
162 ; Selden v. Preston, 11 Bush, 191 ; 
Wagner v. Tice, 36 Iowa, 599 ; Hyslop v. 
Hoppock, 6 Bankr. Reg. 5-57 ; Kelly v. 
M,orse, 3 Neb. 224 ; Burnside v. Ennis, 43 
Ind. 411 ; Mitchell v. Mitchell, 67 N. C. 
307 ; Atkins v. Disintegrating Co. 18 Wal. 
272 ; Campbell w. Campbell, 63 111. 462 ; 
Lang V. Cox, 40 Ind. 142 ; Church v. 
Fisher, 40 Ind. 195 ; Hiner v. Pary, 40 
Ind. 341; Heaton v. Butler, 41 Ind. 143; 
Bash V. Evans, 41 Ind. 144 ; Keller v. 
Boatman, 41 Ind. 277 ; Huston v. Roosa, 

42 Ind. 386 ; Keiser v. Yandes, 42 Ind. 
399 ; Bamhart i/. Cissna, 42 Ind. 477 ; 
Price V. Pollock, 42 Ind. 497 ; Rabb v. 
Graham, 43 Ind. 1 ; Barger v. Manning, 

43 Ind. 472. How long. — The notice 



meant by a statute requiring it in express 
terras, yet not saying how long, is a rea- 
sonable notice. Burden v. Stein, 25 Ala. 
455. 

8 Crim. Law, I. § 109, 110. 

* Commonwealth v. Green, 17 Mass. 
515, 540 ; United States u. Bevans, 8 
Wheat. 336; People «. Caesar, 1 Parker 
C. C. 645, 647. See Rex v. Sawyer, 2 
Car. & K. 181 ; United States v. Wilt- 
berger, 5 Wheat. 76 ; United States v. 
Holmes, 5 Wheat. 412; Mitchell v. Tib- 
bets, 17 Pick. 298 ; Vanderenter v. New 
York and New Haven Railroad, 27 Barb. 
244; Commonwealth v. Harris, IB Allen, 
534 ; Madrazo v. Willes, 3 B. & Aid. 353 ; 
Bishop V. Barton, 5 Thomp. & C. 6, 2 
Hun, 436 ; Hover v. Pennsylvania Co 25 
Ohio State, 667 ; Rosseter v. Cahlmann, 8 
Exch. 361 ; Ex parte Blain, 12 Ch. D. 
522; Bulkeley v. Schutz, Law Rep. 8 
P. C. 764 ; McCarthy v. Chicago, &c. 
Railroad, 18 Kan. 46 ; Hildreth v. Heath, 
1 Bradw. 82. By-law. — For the doc- 
trine applied to a municipal by-law, see 
St. Louis Gas Light Co. v. St. Louis, 46 
Misso. 121. 

6 Crim. Law, I. § 121. 

8 Jefferys v. Boosey, 4 H. L. Cas. 815, 
939, 955; Clementi ... Walker, 2 B. & C. 
861, 868. 

'' Crim. Law, I. § 115 and note, 124. 
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extending only to the subjects of the government legislating.^ 
But,— 

Bind and protect all within Local Limits. — On the Other hand, 
statutes in mere general words are, in the absence of special cir- 
cumstances, applied as well to foreigners and transient persons 
as to citizens and permanent residents ; binding and protecting 
all.^ Again, — 

§ 142. Judicial Jurisdiction — (^State and United States). — Fol- 
lowing the rules of the common law, a statute will not be con- 
strued, unless express words require, to confer jurisdiction on 
courts established under another power ; as, if it is a statute 
of the United States, to give authority to State tribunals.^ Like- 
wise, — 

Binding State. — Prima facie, as we have seen,* it will be inter- 
preted not to bind the sovereign," or the sovereign State. ^ And — 

Common-la^^ Distinctions — (Principal and Accessory). — It will 
not be taken, by implication, to abrogate the common-law distinc- 
tion between principal and accessory," or any other distinction 
already known in the law.^ Again, — 

§ 143. Provisions overlying One Another — (Distinct Inhibitions 
of One Thing). — At common law, a particular act with its evil 



1 The Apoilon, 9 "Wheat. 362 ; Crim. 
Law, I. § 121. 

2 Crim. Law, I. § 124 ; Wooten o. 
Miller, 7 Sru. & M. 380 ; JefEerys v. 
Boosey, 4 H. L. Cas. 815 ; Low v. Rout- 
ledge, Law Rep. 1 Ch. Ap. 42, Law Rep. 
3 H. L. 100. 

^ Houston 0. Moore, 5 Wheat. 1, 42, 
66 ; In re Bruni, 1 Barb. 187, 208. 

4 Ante, § 103. 

5 Ante, § 103; Vin. Abr. Statutes, E. 
10; United States v. Hewes, Crabbe,307; 
Broom Leg. Max. 2d ed. 50. 

8 The State u. Garland, 7 Ire. 48; The 
State V. Milburn, 9 Gill, 105. Hence, 
Xiimitationa. — A statute of limitations 
does not run against a State unless it is 
expressly named. Ante, § 103; Broom 
Leg. Max. 2d ed. 46; Lindsey v. Miller, 6 
Pet. 666 ; The State v. Arledge, 2 Bailey 
401 ; Weatherhead v. Bledsoe, 2 Tenn 
352 ; People v. Gilbert, 18 Johns. 227 
State Treasurer v. Weeks, 4 Vt. 215 
Stoughton V. Baker, 4 Mass. 522, 528 
Nimmo v. Commonwealth, 4 Hen. & Munf , 
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57; Bagley v. Wallace, 16 S. & R. 245; 
Munshower v. Patton, 10 S. & R. 334; 
Commonwealth u. Baldwin, 1 Watts, 54; 
Wallace v. Miner, 6 Ohio, 366, 369 ; Wal- 
lace u. Minor, 7 Ohio, part I. 249, 252. 
As to the construction of statutes adrerse 
to the State, see ante, § 103 ; The State 
V. Curran, 7 Eng. 321, 346. 

■ The State v. Ricker, 29 Maine, 84 ; 
Commonwealth ». Knapp, 9 Pick. 496 ; 
Commonwealth u. Macomber, 3 Mass. 
254 ; Commonwealth o. Barlow, 4 Mass. 
4-39 ; ante, § 139. 

' Drew V. Commonwealth, 1 Whart. 
279; United States u. Wilson, Bald. 78; 
Rex w. Carlile, 3 B. & Aid. 161 ; Common- 
wealth V. Simpson, 9 Met. 138 ; 2 East 
P. C. 804 ; The State v. Absence, 4 Port. 
397; Commonwealth v. Barlow, 4 Mass. 
4.39 ; Commonwealth v. Newell, 7 Mass. 
246 ; The State v. Butler, 3 McCord, 383 ; 
Rex V. Breeme, 1 Leach, 4th ed. 220, 2 
East P. C. 1026; Eex v. Pearce, 2 Leach, 
4th ed. 1046. 
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intenb may constitute a part of several distinct offences.^ Hence, 
when a court construes a statute, it does not so arrange and bend 
the several sections and clauses, or so combine it with the prior 
law, that a particular transaction shall be included under only 
one inhibition. It is no objection that it is included under 
numerous separate inhibitions or statutes, each having a separate 
penalty of its own.^ Thus, — 

Liquor SelUng and Lord's Day. — A sale of intoxicating liquor 
may violate both a statute prohibiting labor on the Lord's day, 
and one against the unlicensed selling of the liquor, and the prose- 
cuting officer may proceed for the one or the other offence at his 
election.^ So, — 

Liquor Selling and Peddling. — A statute against peddling, and 
another against liquor selling, may be equally violated by one 
sale. Nor is it material whether the inhibitions are in separate 
acts or separate clauses of the same act.* 

Proceedings barring one another. — Whether, in these cases, one 
proceeding can be pleaded in bar of another is a question not 
within the scope of these discussions.^ Again, — 

§ 144. Declaratory Statutes. — An enactment in its nature 
declaratory of the common law will be construed, as far as may 
be, according to the common law.^ In like manner, — 

Common-law Remedy. — Said a learned judge: "Without any 
statutory provision giving any specific remedy where a purely 
statutory right or remedy is asserted, the courts would adopt 
analogous common-law remedies to forward the ends of justice. 
And this has been too long the practice of the courts to be now 
brought in question." ■• On a like principle, — 

Revisions — of statutes are to be interpreted as were the stat- 
utes revised.^ So — 

Local Jurisdiction of Crime. — As, at the common law, crimes 

1 Grim. Law, I. § 775-784. v. Churchill, 5 Mass. 174 ; Commonwealth 

2 Monok V. Hilton, 2 Ex. D. 268, 277, ». Cheney, 6 Mass. 347. 

280 ; The State .;. Williams, 11 S. C. ^ Freeman v. People, 4 Denio, 9, 29 ; 

288 ; post, § 247. Commonwealth v. Humphries, 7 Mass. 

8 Commonwealth w. Harrison, 11 Gray, 242; People v. Butler, 16 Johns. 203; 

310 ; Commonwealth v. Trickey, 13 Allen, Baker o. Baker, 13 Cal. 87 ; Hewey v. 

559. Nourse, 54 Maine, 256. 

* Commonwealth v. McConnell, 11 ' Byrd, J. in Hightower v. Fitzpatrick, 
Gray, 204. Compare with United States 42 Ala. 597, 600. See ante, § 114. 

o. Morin, 4 Bis. 93. ^ Commonwealth v. Messenger, 4 Mass. 

* Crim. Law I. § 978 et seq. ; The 462 ; Ennis v. Crump, 6 Texas, 34 ; ante, 
Stateu. Williams, supra; Commonwealth § 98i 
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are punishable only in the county where they occurred, if a 
county is divided, those before committed will, equally with the 
subsequent ones, be prosecuted each in its particular part of the 
old county.^ 

IX. Adhering in the Construction to the Terms of the Statutes. 

§ 145. Doctrine defined. — The doctrine of this sub-title is sim- 
ply an expansion of what was laid down in a previous chapter.^ 
It is, that interpretation cannot, without a sufficient indication in 
the words employed,^ aided by such surroundings as the law per- 
mits the courts to look into,* import words into the statute. The 
judge is only to expound what he finds written. And there is 
a degree beyond which the meanings of the written words can- 
not be bent, or the foregoing rules applied.^ Thus, — 

" Actually occupy." — While, in general, one who assists another 
in a icrime is to be regarded as a joint doer with him,® the words 
" actually occupy," referring to the place of committing an 
offence, seem to have been understood as excluding the idea of 
guilt in one who did not, in the language of the provision, actually 
occupy the place.' And — 

Nature of Offence. — The nature of an offence may exclude the 
idea of criminality in any but the individual personally doing the 
act.8 



1 Crim. Procea. I. §49; The State v. 311; Reynolds v. Holland, 35 Ark. 56. 
Jones, 3 Halst. 307, 357, 372. So, "White " It would be dangerous to gire scope to 
Person and Slave, formerly. — While, make a construction in any case against 
during slavery, white persons and slaves the express words, when the meaning of 
were punished differently, a white per- the makers doth not appear to the con- 
son, accessory to an offence by a slave, trary, and when no inconvenience will 
was dealt with the same as white persons thereupon follow ; and therefore in such 
in other cases were, not as slaves. The a case a verbis legis non est recedendum." 
State V. McCam, 12 Humph. 49i ; Lough- Edrich's Case, 5 Co. 118. And see ante, 
ridge v. The State, 6 Misso. 594. § 80, 81. 

2 Ante, § 81. And see ante, § 90. « Ante, § 135, 136. 

3 Ante, § 70-73, 78-81. ' Commonwealth v. Dean, 1 Pick. 387. 
* Ante, § 74-77. 8 Reg. ,.. Wright, 9 Car. & P. 754; 1 
6 See 1 East P. C. 96, 247, 248, 250 ; Alison Crim. Law, 153, 158. See, as to 

Eeg. V. Nickless, 8 Car. & P. 757. And the English statutes against poacliing, 

see Eeg. v. Whittaker, 1 Den. C. C. 310; Rex v. Dowsell, 6 Car. & P. 398; Rex v. 

Rex V. Eranklyn, 1 Leach, 4th ed. 255 ; Nash, Russ. & Ry. 386 ; Eeg. v. Whitta- 

Fletcher's Case, 1 Leach, 4th ed. 342, ker, 2 Car. & K. 636, 1 Den. C. C. 309 ; 

note, 2 Stra. 1166 ; Norton v. The State, s. c. nom. Beg. v. Whitaker, 3 Cox C. C. 

4 Misso. 461 ; Baxter v. People, 3 Gilman, 50. And see Crim. Law, I. § 364 et seq. 
368 ; O'Blennis v. The State, 12 Misso. 

132 



CHAP. XVII.] CURTAILING AND EXTENDING EFFECT. § 146 

§ 146. Casus Omissus. — When a court has gone to the verge 
of its powers of construction, there will sometimes remain what 
is termed a casus omissus, — a case within the general scope and 
meaning of the amended laws, yet not provided for by them.'^ 
Such a case must be disposed of according to the prior law,^ and 
the legislature alone can cure the defect.^ 

1 See Eex v. Hill, Euss. & Ey. 483. 44, 52; Cobb v. Mid Wales Eailway, Law 

2 Broom Leg. Max. 2d ed. 37 ; Hall v. Rep. 1 Q. B. 342. See Kilpatrick v. 
Jacobs, 4 Har. & J. 245. Byrne, 25 Missis. 571 ; New York v. Broad- 

8 Pitman v. Flint, 10 Pick. 504, 506 ; way, &c. Railroad, 12 Hun, 571. 
4 Bl. Com. 302 ; Jones v. Smart, 1 T. R. 
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CHAPTER XVIII. 

THE GENERAL DOCTRINE OF EEPEAJu. 

§ 147, 148. Introduction. 
149, 150. Whether by Non-user. 
151-152 a. By Express Words. 
153-162. By Implication. 
163, 163 a. In Particular States. 

§ 14T. Power of Repeal. — It is a principle of legislative law 
that one legislature cannot bind a subsequent one, or, beyond 
the operation of its rules of procedure,^ even itself as to future 
acts. So that no statute can be made which may not afterward 
be repealed, and no general statutory provision against repeals is 
effectual.^ But, in discussions further on, we shall see that our 
written constitutions indirectly, in some degree, restrain repeals ; 
as, for example, where they would divest vested rights,^ or impair 
the obligations of a contract.* 

§ 148. How Chapter divided. — We shall consider, I. Whether 
Non-user works a Repeal ; II. Repeals by Express Words ; 
III. Repeals by Implication ; IV. Repeals in Particular States. 

I. Whether Non-user works a Repeal. 

§ 149. Opinions that it does. — Some have deemed a long course 
of forbearing to evoke the power under a statute, termed non-user, 

1 Spencer v. The State, 5 Ind. 41 ; State v. Pilsbury, 31 La. An. 1 ; Freleigh 
Dwar. Stat. 2d ed. 530. The former v. The State, 8 Misso. 606; Thomas v. 
rules of the two houses of Parliament, Daniel, 2 McCord, 354 ; Kellogg v. Osh- 
prohibitory of repeals during the session kosh, 14 Wis. 62.S ; Attorney-General v. 
In which an act was passed, were made Brown, 1 Wis. 613 ; Wall v. The State, 
inoperative by 13 & 14 Vict. c. 21, § 1. 23 Ind. 150 ; The State v. Craig, 28 Ind. 
Wilb. Stat. Law, 309. 185 ; Hamrick v. Rouse, 17 Ga. 56 ; Shaw 

2 Ante, § 31 ; Grim. Law, I. § 35, note ; v. Macon, 21 Ga. 280 ; Armstrong v. Dear- 
4 Inst. 42, 43 ; 1 Bl. Com. 90, 91 ; Jenk. born, 4 Blaokf. 208 ; Brightman v. Kirner, 
Cent. 2 ; Stone v. Mississippi, 101 U. S. 22 Wis. 54. 

814 ; Musgrove v. Vicksburg, &c. Rail- » The State v. Pilsbury, supra, 

road, 50 Missis. 677 ; Oleson v. Green i Bloomer v. StoUey, 5 McLean, 158. 

Bay, &c. Railway, 36 Wis. 383; The 
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to be a repeal of it.^ And in South Carolina it was observed : 
" The court, in Watson v. Blaylock,^ declared the act imposing 
penalties on lay magistrates for solemnizing marriages obsolete 
and invalid, — the only instance in our judicial history in which 
courts have ventured to declare an act of the legislature inopera- 
tive from mere non-user." ^ In a later case, this doctrine, that 
a statute may become inoperative by non-user, appears to have 
been recognized.* But, — 

That it does not. — In reason, and by most of the authorities, 
the power alone which can make a law is competent to annul 
one ; so that no usage, either negative or positive, can grow into 
a law adverse to a statute. Should the matter to which it relates 
no longer exist, it will cease to have a practical operation ; ^ or, 
should the reason for it have passed away ,8 its repeal by the legis- 
lature might be judicious ; but, by the better opinion, all unre- 
pealed statutes must be enforced when the subject and occasion 
call ; they do not become void by non-user.^ Yet, — 

Meaning — (implied Legislative Repeal). — In determining the 
meaning of a statute, contemporaneous usage may, we have seen,^ 
be resorted to.^ And, on this principle, non-usage under it may 
help the implication of its repeal by inconsistent provisions in a 
subsequent act.^" So, — 

Discretionary Po-wer — (information). — Long disuse of a stat- 
ute may be among the considerations influencing a court to 
decline mere discretionary action under it; as, when asked to 
grant an information.^^ 

1 Hill V. Smith, Morris, 70, 76. Dwar- * O'Hanlon v. Myers, 10 Ricii. 128. 
ris says : " The Scotch lawyers hold, that ■' Commonwealth v. Hoover, 1 Browne, 
a statute loses its force by desuetude, if Pa. App, 25. 

it hath not been put in execution for ^ James v. Commonwealth, 12 S. & 

sixty years. Other writers have extended R. 220, 228 ; The State v. Tidwell, 5 

this term to a century, and make a dis- Strob. 1. 

tinction between statutes half obsolete 1 White v. Boot, 2 T. R. 274; The 

and those in viridi ohsermntia. A vague State v. Findlay, 2 Bay, 418 ; The State 

notion seems, too, from the very frequent v. Tidwell, supra ; Commonwealth v. 

renewal of some of our fundamental Hoover, supra ; Dwar. Stat. 2d ed. 529 ; 

laws, to have prevailed at different times Snowden v. Snowden, 1 Bland, 550 ; The 

in England, that a statute might become India, Browning & L. 221. Contra, James 

obsolete ; but such opinion is unfounded, v. Commonwealth, supra, 

and has no warrant in our law." Dwar. ' Ante, § 104. 

Stat. 2d ed. 529. ^ Chesnut v. Shane, 16 Ohio, 599 ; 

2 Watson V. Blaylock, 2 Mill, 351. Dwar. Stat. 2d ed. 530. 

3 Canady v. George, 6 Rich. Eq. 103, w Leigh v. Kent, 3 T. E. 362, 364. 
106. 11 Rex V. Dodd, 9 East, 516. 
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§ 150. Custom — is a species of non-user. It does not differ 
greatly from usage, and neither the one nor the other can over- 
turn a positive rule of the common law or a statute.' Therefore 
a custom to regard a statute as repealed can never ripen into a 
repeal ; there could never come a time v?hen it would be a valid 
custom. In partial contradiction or qualification of this. doctrine, 
it has been laid down in England that the common law, or a 
statute merely declaratory of it, may be repealed by custom, but 
doubts have been entertained of the latter part of this propo- 
sitiou.2 Neither part of it would, it is believed, be accepted in 
our country to the overturning of a positive rule either of the 
common or the statutory law ; for, with us, custom is admitted 
simply to supplement, not to supersede, the prior law, whether 
statutory or common.^ 

II. Repeal by Express Words. 

§ 151. Designated Statute or Provision. — The common form of 
repeal is where an act says, in terms, that such a statute, clause 
of a statute, or provision of the common law is repealed.* If, on 
the entire face of the repealing act, its intent is plainly less broad 
than particular words in it, such intent will prevail in the con- 
struction.^ And, in all respects, a repealing clause, like any 
other,^ will be rendered by the courts in the sense evidently 
meant by the repealing power.' A provision, subjecting to a fine 
any one vending merchandise not the product of the United 
States, was, by a subsequent act in terms repealing so much of 

1 Bishop Con. § 570-572 ; Crim. Law, Whitman, 6 Binn. 417. And see Bur- 

II. § 852 ; Greene v. Tyler, 3 "Wright, Pa. bank v. Pay, 66 N, Y. 57. 
861 ; Holmes o. Johnson, 6 Wright, Pa. ^ Dwar. Stat. 2d cd. ilb-All ; Bae. 

159 ; Delaplane v. Crenshaw, 16 Grat. Abr. Statute, G. 
457 ; Rex v. Gordon, 1 B. & Aid. 524, s gee the note before the last. 

527 ; Noble v. Durell, 3 T. R. 271, 273, « Chambers v. The State, 25 Texas, 

274 ; Reed v. Richardson, 98 Mass. 216, 307 ; The State o. Beneke, 9 Iowa, 203. 

218 ; Tremble u. Crowell, 17 Mich. 493; And see Leard v. Leard, 30 Ind. 171. 
Hinton v. ^ocke, 5 Hill, N. Y. 437 ; Cran- » Smith u. People, 47 N. Y. 330. See 

well V. Fosdick, 15 La. An. 436 ; Dunham ante, § 87. 
V. Dey, 13 Johns. 40 ; Dunham v. Gould, i* Ante, § 70. 

16 Johns. 367 ; Bank of Utioa v. Wager, 2 ' Townsend Savings Bank v. Epping, 

Cow. 712; Newbold o. Wright, 4 Rawle, 3 Woods, 390; Prince George's Commis- 

195; Harris v. Carson, 7 Leigh, 6.32; sioncrs y. Laurel, 51 Md 457; The State 

Strong !). Bliss, 6 Met. 893 ; Stoever u. ti. Clay, 12 La. An. 431. And see Madison, 

&o. Plank-road v. Reynolds, 3 Wis. 287. 
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this one as required a license to vend coffee, tea, and sugar, held 
to be repealed as to the enumerated articles.^ 

Repeal before Enactment complete. — The two houses of a legis- 
lature passed an act, then repealed a clause in it before the Gov- 
ernor's signature was attached, then the Governor signed it. 
And the repeal of the clause was adjudged to be effectual, on the 
ground, that, since the legislature could abrogate a statute duly- 
signed, it could do the same of one before signing.^ So, — 

Question of Validity in Suspense. — If, because of a division of 
opinion among the judges, or for any other reason, the validity 
of a repealing statute remains however long in suspense, then 
finally it is decided to be valid, the repealed act will be treated 
as having had no force during the period of doubt/^ 

§ 152. 'Within " Purview." — Another form of direct repeal is by 
inserting, in a statute, a clause declaring all acts within its " pur- 
view " repealed.* The meaning of the word " purview," when 
indicating a particular part of a statute, is, we have seen, vari- 
able ; ^ and, in the present connection, its sense is evidently still 
different, denoting the scope or sphere of the statute.^ So that 
the effect of this expression is to repeal former statutes simply as 
to cases provided for in the repealing acts.'' And it does not differ 
essentially from a repeal of — 

Inconsistent Provisions. — Not unfrequently a clause is in- 
serted in a statute repealing all laws in conflict ^ or inconsistent 
with it,^ " contravening " ^'^ it, or the like.^^ If the provisions of 

^ Taylor v. The State, 7 Blackf. 93. determining the extent of Information re- 
2 Southwark Bank v. Commonwealth, quired in the exereise of a particular au- 
2 Casey, Pa. 446. thorlty, recourse must be had to the 
2 IngersoU v. The State, 11 Ind. 464. objects within the purview of that author- 
So, Bepeal destroying Party's Inter- Ity. Federalist, Madison." 
est. — A clause In the charter of a bridge ' Payne v. Conner, 3 Bibb, 180 ; Peo- 
company haying forbidden the erection pie v. Durlck, 20 Cal. 94; Lewis v. Stout, 
of any other bridge within a mUe of the 22 Wis. 234. 

one to be erected by the company, a re- ' The State u. Barrow, 30 La. An. 

peal of this clause was held to place the 657. 

company in precisely the same position, " Hale v. The State, 15 Conn. 242 ; 

in reference to a second bridge, as if it The State v. Taylor, 2 McCord, 48B ; 

had never been in the charter. Tort Jackson v. The State, 12 Ga. 1 ; People 

Plain Bridge v. Smith, 30 N. Y. 44. v. Durlck, 20 Cal. 94 ; Commonwealth ^. 

« Ely V. Thompson, 3 A. K. Mar. 70; Costello, 118 Mass. 454. 

Seott V. Commonwealth, 2 Va. Cas. 54 ; i" Tims v. The State, 26 Ala. 165. 

Payne v. Conner, 3 Bibb, 180. " Same Subject Matter, &;c.— See The 

s Ante, § 52. State v. Cunningham, 72 N. C. 469 ; Hodge 

s Webster quotes, to support this w. Hodge, 72 N.C. 616; The State k. King, 

meaning of the word "purview": "In 12 La. An. 593. 
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the former and present enactments are in direct contrariety, the 
repeal takes place,^ but only to the extent of the repugnance.^ 
If, on the other hand, by any reasonable contracting, expanding, 
cutting short, or extending of the old laws or the new, as ex- 
plained in the foregoing chapter, they can be brought into har- 
mony without repeal, the interpretation should be so, and all 
suffered to stand together. Thus, — 

General and Specific. — As already seen,'^ general and specific 
provisions in apparent contrariety may subsist together without 
working a repeal, the specific qualifying and supplying exceptions 
to the general.* 

" Inconsistent " Provisions in Unconstitutional Act. — The effect 
of an express repeal in an unconstitutional act, of inconsistent 
provisions, is considered in another connection.^ No prior law is 
inconsistent with a void statute.® 

§ 152 a. By Amendment. — An amendment of a statute, de- 
claring that it shall read in a particular way, repeals all pro- 
visions not retained in tlie altered form.'' The unaltered' 
provisions remain unaffected by the changes in the rest.^ The 
repeal is not retroactive, but the new provisions are treated as 
fresh enactments,^ while yet, as to the future, the amended 
statute operates as if it had always been in its present form.^" 
So — 

" In Lieu." — A provision " in lieu " of another repeals it.^^ 

' Tierney W.Dodge, 9 Minn. 166; Peo- Mosby v. St. Louis Mutual Ins. Co. 31 

pie V. Lytle, 1 Idaho, 161. Grat. 629. And see Longlois v. Longlois, 

2 Elrod V. Gilliland, 27 Ga. 467. 48 Ind. 60 ; Breitung v. Lindauer, 37 

8 Ante, § 112 a, 126, and places there Mich. 217. 

referred to. s Moore v. Mausert, 49 N. Y. 332, 5 

* Dolan V. Thomas, 12 ' Allen, 421. Lans. 173. And see Laude v. Chicago, 

And see Cain v. The State, 20 Texas, &c. Railroad, 33 Wis. 640 ; St. Louis v. 

355 ; The State v. Macon County Court, Foster, 52 Misso. 513. 

41 Misso. 453. 9 Ely v. Holton, 15 N. Y. 595. 

5 Ante, § 34. w Holbrook v. Nichol, 36 111. 161 ; Mc- 

8 Sullivan v. Adams, 3 Gray, 476 ; Kibben v. Lester, 9 Ohio State, 627. See 

Harbeck v. New York, 10 Bosw. 366; Tivey v. People, 8 Mich. 128; Grer u. 

Childs V. Sliower, 18 Iowa, 261 ; Devoy The State, 22 Texas, 588 ; People v. 

u. New York, 35 Barb. 264. Montgomery, 67 N. Y. 109. 

' Goodno V. Oshkosh, 31 "Wis. 127 ; ^i Gossler w. Goodrich, 3 Clif. 71. 
The State i'. Andrews, 20 Texas, 2S0 ; 
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III. Repeals ly Implication. 

§ 153. Distinction of Express and Implied. — The forms equally 
of express and implied repeal are numerous and varying. And 
there are those of each class so allied to the other that the dis- 
tinction itself seems in a degree arbitrary. Accurately viewed, a 
part of the repeals treated of in this sub-title are express, yet not 
by express words. Thus, — 

By Negative Statute — (^AfSrmative and Negative, distinguished). 
— An old division of statutes is into affirmative and negative ; 
the former being such as are in affirmative, the latter in negative, 
words. 1 A provision, for example, that it shall he lawful for a 
tenant in fee-simple to make a lease for twenty-one years, or that 
such lease shall he good, is affirmative ; one that it shall not he 
lawful to make a lease for above twenty-one years, or that a lease 
for more shall not he good, is negative.^ A negative statute, 
being in its terms a negation, or denial, of the prior law, repeals 
it ; ^ and obviously this repeal is express. 

How interpreted. — Such a statute is, as to the repeal, strictly 
construed ; that is, as abrogating the prior law no further than 
its actual words require.* Herein it follows the same rule as a 
repugnant affirmative statute, about to be considered. 

§ 154. By Affirmative Statute. — An affirmative statute repeals 
by implication so much of the prior law as, after the harmonizing 
work of interpretation is fully done, remains repugnant to it ; 
for it is the last expression of the will of the law-making power.^ 

1 Bac. Abr. Statute, G. pie, 15 111. 233 ; Adams v. Ashby, 2 Bibb, 

2 Dwar. Stat. 2d ed. 475. 96 ; Moore v. Vance, 1 Ohio, 1 ; West v. 
» Bac. Abr. Statute, G.;Dwar. Stat. 2d Pine, 4 Wash. C. C. 691; Morrison v. 

ed. 475 ; Gooch v. Stephenson, 13 Maine, Barksdale, Harper, 101 ; Moore v. Moss, 

371. 14 111. 106; Ham v. The State, 7 Blackf. 

4 Ely V. Cash, 15 M. & W. 617 ; Ely 314 ; McQuilkin v. Stoddard, 8 Blackf. 

V. Bliss, 2 De G., M. & G. 459 ; Marshall 581 ; Johnston's Estate, 9 Casey, Pa. 511 ; 

V. Martin, Law Rep. 5 Q. B. 239 ; Evans VermiUion v. Potts, 10 Ind 286 ; The 

V. Rees, 9 C. B. n. s. 391. State v. Wilson, 43 N. H. 415 ; The State 

s Broom Leg. Max. 2d ed. 23 ; Com- u. Maccuaig, 8 Neb. 215 ; Greeley v. Jack- 
monwealth v. Cromley, 1 Ashm. 179 ; sonville, 17 Fla. 174 ; The State v. Cham- 
Harris i;. Robinson, 2 C. B. 908, 910; Reg. bersburg, 8 Vroom, 258; Jersey City v. 
V. Salisbury, 2 Q. B. 72, 84 ; Byrne v. Jersey City, &e. Railroad, 5 C. E. Green, 
Stewart, 3 Des. 135 ; Britton v. Common- 360; Union Iron Co. v. Pierce, 4 Bis. 327 ; 
wealth, 1 Cush. 302; The State v. Mis- Swinney v. Eort Wayne, &c. Railroad, 59 
kiramons, 2 Ind. 440 ; United States v. Ind. 205 ; Grant v. Sels, 5 Oregon, 243 ; 
Irwin, 5 McLean, 178; Sullivan v. Peo- Hurst v. Hawn, 5 Oregon, 275; Peet v. 
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If two acts in seeming conflict can be reconciled by any fair con- 
struction, so that both may stand, they must be ; and then no 
repeal will be held to take place.' And it is the same with a 
provision of the common law and a statute.^ So that — ■ 

How interpreted. — The law does not favor repeals by implica- 
tion,2 and they will not be adjudged to occur except when they 
are inevitable, or plainly the legislature means them.* Such 
legislative intent is never, prima facie, presumed.^ Hence, in 
restraint and limitation of repeals, the statutes are strictly con- 
stvued.6 Thus, — 

§ 155. Derogation of Prior Law. — As already seen,'' statutes in 



Nalle, 30 La. An. 949 ; Hayden v. Carroll, 
3 Ridgw. P. C. 545, 599 ; OTIaherty v. 
McDowell, 6 H. L. Cas. 142 ; Davis v. 
The State, 2 Texas Ap. 425 ; Wells v. 
The State, 3 Lea, 70. 

1 Blain v. Bailey, 25 Ind. 165 ; The 
State o. Bishop, 41 Misso. 16 ; Nixon v. 
PifiEet, 16 La. An. 379 ; De Pauw v. New 
Albany, 22 Ind. 204; Mullen «. People, 
31 111. 444 ; Elliott v. Locknane, 1 Kan. 
126 ; Conner u. Southern Express Co. 37 
Ga. 897; People v. Barr, 44 III. 198; 
Desban v. Pickett, 16 La. An. 350; Mc- 
Cool V. Smith, 1 Black, 459 ; McDonough 
V. Campbell, 42 111. 490 ; Hume v. Gos- 
sett, 43 111. 297 ; The State ... Young, 17 
Kan. 414; Fowler v. Pirkins, 77 111. 271 ; 
Chamberlain v. Chamberlain, 43 N. Y. 
424 ; United States v. Barrels of Spirits, 
2 Abb. U. S. 305 ; The State v. Draper, 
47 Misso. 29 ; St. Louis o. Independent 
Ins. Co. 47 Misso. 146 ; Cattarugus u. 
Willey, 2 Lans. 427 ; In re Evergreens, 
47 N. Y. 216 ; The State v. Smith, 59 Ind 
179 ; Forqueran v. Donnally, 7 W. Va, 
114; Iverson v. The State, 52 Ala. 170, 
The State v. Doherty, 25 La. An. 119; 
Staats V. Hudson River Railroad, 4 Abb 
Ap. 287 ; The State </. Bishop, 41 Misso. 
16 ; Powers v. Shepard, 48 N. Y. 540 
Gropp V. People, 67 111. 154 ; Gohen u. 
Texas Pacific Railway, 2 Woods, 346. 

2 To effect a repeal of the common 
law, said Goldthwaite, J., " the right 
which is given by the general law must 
be plainly and obviously inconsistent 
with the existing statutes ; and if, upon 
a just interpretation of the latter, the 
two can exist together, the intention of 

140 



the legislature that they should both 
exist is to be presumed." Tannis v. St. 
Cyre, 21 Ala. 449, 452. 

8 Loker v. BrookUue, 13 Pick. .343, 
348; Haynes v. Jenks, 2 Pick. 172, 176; 
Snell V. Bridgewater Cotton Gin Man. 
Co. 24 Pick. 296, 297 ; Goddard v. Boston, 
20 Pick. 407; Bowen v. Lease, 5 Hill, 
N. Y. 221 ; Wyman u. Campbell, 6 Port. 
219 ; Dugan v. Gittings, 3 Gill, 138 ; Mc- 
Cartee v. Orphan Asylum Society, 9 Cow. 
437 ; Lichtenstein v. The State, 5 Ind. 
162 ; Erwin v. Moore, 15 Ga. 361 ; Asp- 
den's Estate, 2 Wal. Jr. 368, 431 ; Hocka- 
day V. Wilson, 1 Head, 113 ; Robbins v. 
The State, 8 Ohio State, 131 ; The State 
V. Morrow, 26 Misso. 131 ; Swann v. 
Buck, 40 Missis. 268 ; People v. San Fran- 
cisco, &c. Railroad, 28 Cal. 254 ; Blain v. 
Bailey, 25 Ind. 165 ; Buckingham v. Steu- 
benville and Indiana Railroad, 10 Ohio 
State, 25 ; The State v. Charabersburg, 8 
Vroom, 258 ; Goodrich v. Milwaukee, 24 
Wis. 422 ; Horton v. Mobile, 43 Ala. 598 ; 
Gill u. The State, 30 Texas, 514 ; Kerl- 
inger v. Barnes, 14 Minn. 526. 

* Water Works v. Burkhart, 41 Ind. 
364 ; In re Evergreens, 47 N. Y. 216 ; For- 
queran V. Donnally, 7 W. Va. 114 ; Iver- 
son V. The State, 52 Ala. 170; pacific Rail- 
road V. Cass, 53 Misso. 17 ; The State v. 
Severance, 55 Misso. 378 ; Ex parte War- 
rington, 3 De G., M. & G. 159 ; Thames 
V. Hall, Law Rep. 3 C. P. 415; Estate of 
Walloy, 11 Nev. 260. 

6 Furman v. Nichol, 3 Coldw. 432. 

6 Wilb. Stat. Law, 318. 

' Ante, § 119. 



CHAP. XVIII.J GENERAL DOCTRINE OF REPEAL. § 156 

derogation of the common la-w,^ or of a prior statute,^ are con- 
strued strictly, not operating beyond their words or the clear 
repugnance of their provisions ; that "is, the new displaces the 
old only as directly and irreconcilably opposed in terms. For 
when the legislative power professes to add to the law, as it does 
in the enactment of an affirmative statute, we cannot assume for 
it an intention also to subtract from it ; while there is any admis- 
sible rule of interpretation which, applied to the old, to the new, 
or to both, will enable all to stand. For example, — 

§ 156. Specific and General. — The rule of specific and general, 
already more than once mentioned,^ illustrates this. By inter- 
preting the specific provisions as furnishing exceptions and quali- 
fications for the general ones, without reference to their order 
or dates, all are made to stand together, and repeal is avoided.* 
Thus, — 

" All Property " and Specific Species. — An act exempting a cer- 
tain class of property from municipal taxation is not repealed by 
a subsequent one giving cities the power to tax " all property " 
within their limits. The two acts are construed together, the 
one as creating an exception to the general terms of the other.^ 
Again, — 

Tribunal and its Incidents — (Liquor Licenses — Probate of Will). 
— While the statutes required the applicant for a liquor license 

1 Melody v. Eeab, 4 Mass. 471 ; Gibson legislature ought not to be indulged." 
V. Jenney, 15 Mass. 205; Commonwealth Peyton v. Moseley, 3 T. B. Monr. 77, 80. 
V. Knapp, 9 Pick. 496, 514 ; Wilbur v. « Ante, § 112 a, 126, 152. 

Crane, 13 Pick. 284; Lock u. Miller, 3 * Thames v. Hall, Law Rep. 3 C. P. 

Stew. & P. 13 ; Goodwin v. Thompson, 2 415, 421 ; Gregory's Case, 6 Co. 19 6 ; 

Greene, Iowa, 329 ; Eex v. Paine, 1 East Ex parte Smith, 40 Cal. 419 ; Rounds v. 

P. C. 5; The State v. Norton, 3 Zab. 33; Waymart, 31 Smith, Pa. 395; Covington 

Bailey v. Bryan, 8 Jones, N. C. 357 ; Smith v. East St. Louis, 78 III. 548 ; Cole v. 

V. MofEat, 1 Barb. 05 ; Young v. McKenzie, Jackson, 11 Iowa, 552 ; Mobile, &c. Rail- 

3 Kelly, 31 ; Schuyler v. Mercer, 4 Gil- road v. The State, 29 Ala. 573 ; Pearce v. 

man, 20; Dwelly v. Dwelly, 46 Maine, Bank of Mobile, 33 Ala. 693; McFar- 

377 ; Burnside v. Whitney, 21 N. Y. 148. land v. Bank of The State, 4 Pike, 410 ; 

2 White V. Johnson, 23 Missis. 68 ; Beridon v. Barbin, 13 La. An. 458 ; Ellis 
Street v. Commonwealth, 6 Watts & S. v. Batts, 26 Texas, 703 ; Luke v. The 
209 ; Morlot v. Lawrence, 1 Blatch. 608 ; State, 5 Pla. 185 ; Brown v. Commis- 
Clarke v. The State, 23 Missis. 261 ; Wil- sioners, 9 Harris, Pa. 37 ; Hill u. Hall, 1 
liams V. Potter, 2 Barb. 316. The doc- Ex. D. 411 ; IJew Haven ii. New Haven 
trine of the text is deemed to apply with Water Co. 44 Conn. 105 ; The State a. 
special force where both acts are passed Smith, 8 S. C. 127 ; Commonwealth u, 
at the same session of the legislature ; Jessup, 13 Smith, Pa. 34. 

for " the presumption of so sudden a ^ Blain v. Ba'iley, 25 Ind. 165. 
change or revolution in the mind of the 
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to be recommended by a majority of the legal voters, &c., the 
charter of a city was so amended as to confer on the mayor and 
aldermen the exclusive right to grant licenses ; and it was held 
that the two provisions could stand together, and so the latef did 
not repeal the earlier.^ In like manner, a statute authorized a 
proceeding by " bill in chancery " for contesting wills, and gave 
the defendant the right to open and close ; then a subsequent 
statute authorized a proceeding for the same purpose by "peti- 
tion to the Court of Common Pleas." And it was held that the 
two acts should stand together, entitling one made a defendant 
under the latter statute to open and close. The maxim, leges 
posteriores priores oontrarias abrogant, it was observed, does not 
apply, except where the inconsistency or repugnancy is such that 
the two provisions cannot stand as cumulative or concurrent 
rules of action.2 So, — 

Forbidding Streets through Burial-ground, then authorizing gen- 
erally. — A statute forbidding the opening of a road or street 
through any burial-ground is in no part abrogated by a subse- 
quent one extending the boundaries of a borough, and appointing 
three persons commissioners, who shall have authority " to sur- 
vey and lay out, and mark the lines of such streets, roads, lanes, 
and alleys as they shall deem necessary within the said limits." ^ 

§ 156 a. Other Forms. — Besides these cases of general and 
special, the other forms in which earlier and later affirmative 
statutes may stand together without repeal are numberless. To 
illustrate, — 

Successive Appropriations. — In Missouri, a sum out of a cer- 
tain fund was by statute appropriated to pay some designated 

> House V. The State, 41 Missis. 737. An act, making it indictable "wilfully, 

2 Kaudebaugii v. Shelley, 6 Ohio State, unlawfully, and maliciously " to " cut, 

307. And see The State v. Vernon, 53 shoot," &c., "any horse," &c., was ad- 

Misso. 128. judged not repealed by one declaring 

' Egypt Street, 2 Grant, Pa. 455. " every wilful trespass " to be a misde- 

Other Illustrations. — Illustrations of meanor. The State w. Alexander, 14 Rich, 

this principle might be multiplied indefi- 247. Nuisance. — A statute which im- 

nitely. Indictment, then Civil Action, poses a penalty for occupying a building 

— Where a statute prohibits an act, un- in the compact part of a town, as a 

der a penalty enforceable by indictment, slaughter-house, without license, does 

and subsequently another gives a qui tarn not repeal the common law relative to 

action, the latter is cumulative of, and nuisances. The State r. Wilson, 43 N. H. 

does not repeal, the remedy under the 415. In General.— Multitudes of other 

former. Bush v. The Republic, 1 Texas, illustrations occur in the cases cited to 

455. Compare with Towle v. Smith, 2 the opening part of this section and the 

Rob. N. Y. 489. Malicious Mischief— other sections there referred to. 
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bonds. Then a subsequent act appropriated, out of the same 
fund, a sum so large as to interfere with the payment of the 
bonds. It was thereupon held, that the latter enactment did in 
no measure repeal the former ; but the appropriation it made 
should take effect only out of what was left after the bonds were 
paid.i But — 

Change of Salary. — A subsequent Statute fixing a salary differ- 
ent from a former one repeals the former ; ^ because, in the 
nature of things, these statutes cannot subsist together ; the sal- 
ary must be either the one sum or the other, it cannot be both. 

§ 157. Partial Repeal. — In many of the foregoing instances, 
wherein earlier and later enactments are said to stand together 
without repeal,^ there is, in fact, a partial repugnance ; and then, 
accurately speaking, a repeal of the earlier by the later takes 
place as to the part,* — a subject more minutely explained and 
illustrated in the next chapter. But, — 

Without Repugnance, — no statute, except by express words or 
affirmative implication, operates as a repeal of the prior law, 
whether statutorj' or common.^ Still — 

Exceptional Doctrine. — An exception to this proposition, un- 
certain in its form and application, is admitted in some of our 
tribunals ; in how many it would be impossible to say. Thus, — 

§ 158. Revision of Whole Subject — (United States). — In the 
Supreme Court of the United States, Field, J., after laying down 
the general doctrine as in the foregoing sections of this sub-title, 
and after saying that if two acts " are repugnant in any of their 
provisions, the latter act, without any repealing clause, operates 
to the extent of the repugnancy as a repeal of the first," adds : 
" And even where two acts are not in express terms repugnant, 
yet, if the latter act covers the whole subject of the first, and 
embraces new provisions, plainly showing that it was intended 
as a substitute for the first act, it will operate as a repeal of that 
act."^ Now, if this means that the legislative intent, however 

1 The State v. Bishop, 41 Mlsso. 16. son v. Green Bay, &c. Railway, 36 "Wis. 

2 Pierpont u. Crouch, 10 Cal. 315. 383 ; New Orleans v. Hoyle, 23 La. An. 
For other cases of irreconcilable repug- 740 ; In re United Patriots' National 
nance, see People w. Burt, 43 Cal. 560; Benefit Soc. 4 Q. B. D. 29; United States 
Evansville v. Bayard, 39 Ind. 450. v. Tynen, 11 Wal. 88, 92. 

' And see post, § 165. ^ AflSrmed by all the foregoing cases 

* Mongeon u. People, 55 N. Y. 613 ; under this sub-title. 
MitcheU v. The State, 19 Ind. 381; Ole- o United.StatesK.Tynen,llWal.88,92. 
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expressed, is to be carried out,^ the doctrine is harmonious with 
all that has gone before in these elucidations. But if the mean- 
ing is, that the court is permitted to enter into surmises outside 
of any statutory words, and from its ideas of the nature of the 
subject declare, where there is no repugnance, a repeal of the 
prior law, the doctrine is irreconcilably adverse to the whole 
body of the law of statutory interpretation.^ For it is fundamen- 
tal in our jurisprudence, that the intention of the legislature must 
be ascertained from the words of a statute, and not from any 
general inferences to be derived from the nature of the sub- 
ject with which it deals. ^ And in the case under consideration, 
nothing was decided contrary to the common and better doctrine. 
The point adjudicated was, that, "when there are two acts of 
Congress on the same subject, and the latter act embraces all the 
provisions of the first, and also new provisions, and imposes dif- 
ferent or additional penalties, the latter act operates, without any 
repealing clause, as a repeal of the first." * This results from the 
single rule of repugnance ; since, as in the nature of things there 
cannot be two different salaries for the same service,^ so there 
cannot be two different punishments for the same offence. In a 
subsequent case before the same tribunal, it was laid down, that, 
for a repeal to take place in the circumstances under considera- 
tion, the objects of the two statutes must be the same, it is not 
sufficient that their subjects are.^ Other statements of the doc- 
trine have been made by single judges in the national tribunals." 
In the full court at Washington, Strong, J., speaking for all the 
judges, declared the doctrine of the first mentioned case to be, 
" that the former statute is impliedly repealed so far as the pro- 
visions of the subsequent statute are repugnant to it, or so far as 
the latter statute, making new provisions, is plainly intended as a 
substitute for it. [Here there is an ambiguity; namely, whether 
the court is to infer an intent which the legislature took care not 
to express, contrary to the rule in all other cases of statutory in- 
terpretation ; or whether the inference is to be drawn from what a 

' Ante, § 70 ; Butler v. Russel, 3 Clif. 5 Ante, § 156 a. 

251. 6 United States v. Claflin, supra. 

2 Ante, § 145, 146, 152, 154, 355. ' Patterson v. Tatum, S Saw. 164 ; 

3 Fordyce v. Bridges, 1 H. L. Cas. 1. Butler v. Russel, 3 Clif. 251 ; United 
* Reporter's head-note to United States States u. Cheesman, 3 Saw. 424; United 

V. Tynen, supra. And see United States States v. Barr, 4 Saw. 254. 
V. Claflin, 97 U. S. 546 ; Norris v. Crocker, 
13 How. U. S. 429. 
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judge may properly see in the words and surroundings. But the 
meaning appears to be cleared of doubt by the following.] Where 
the powers or directions under the several acts are such as may 
well subsist together, an implication of repeal cannot be allowed.^' ^ 
While thus our high national tribunal seems freed from any just 
imputation of having absolutely accepted a doctrine to which few 
legal persons will on adequate reflection, and as a question of 
principle, assent, we have from it diata creating some uncertainty 
as to what might be its decision should cases. easily to be imagined 
arise. For the natural expression of the better doctrine would 
be simply, that, where two statutes can be made by construction 
to subsist together, the later shall not operate as a repeal of the 
earlier. 

§ 159. In our states — (England). ■ — The unfortunate doctrine, 
thus in a measure explained, originated in some of our State tri- 
bunals. It is believed never to have been known in England.^ 



1 Henderson's Tobacco', 11 Wal. 652, 
657. 

2 Ho-w in England. — Though my at- 
tention has long been directed to this 
doctrine, I hare never found it in any 
English case, not saying that it does not 
exist in some case overlooked. I extract 
from Wilberforce on Stat. Law, p. 328- 
330, a collection of matter as near to this 
doctrine as I hare seen ; but I think the 
reader will agree with me, that none of 
it reaches so far. " Where an affirmative 
statute introduces a new law or gives a 
new right, and it appears to be the in- 
tention of the legislature that the new 
law alone shall be followed, or that a 
right which previously existed should be 
merged in the one newly created, the 
later statute will act as a repeal of the 
earlier, 'as implying a negative.' Har- 
court V. Fox, 1 Show. 506, 520, per Eyres, 
J. ; 0' Flaherty v. McDowell, 6 H. L. 
Cas. 142, 157, per Lord Cranworth, L. C. 
Thus the 1 Will. & M. c. 21, which pro- 
vided that the rustos rotutorum should ap- 
point a clerk of the peace to act ' for so 
long a time only as he shall well demean 
himself in his said office,' was a repeal 
pro tanto of 37 Hen. 8, c. 1, giving the 
appointment of the clerk of the peace to 
the custos rotulorum, but limiting the ten- 
ure of the office of clerk of the peace to 

10 



the time that the person making the ap- 
pointment should continue custos rotulo- 
rum. Harcourt v. Fox, 1 Show. 506. For 
the same reason it is said by Lord Coke, 
that the act 33 Hen. 8, c. 23, enacting 
that persons examined before the King's 
Council might be tried for treason in any 
county where the King should please, 
would have been repealed by 1 & 2 Phil. 
& M. u. 10, which provided that all trials 
for treason should be had according to 
the course of the common law and not 
otherwise, even if the later act had not 
contained the negative words 'and not 
otherwise.' Foster's Case, 11 Co. 56 b, 
63 a. Section 57 of 4 & 5 Will. 4, c. 76, 
enacted that every man who should marry 
a woman having legitimate or illegiti- 
mate children should be liable to main- 
tain such children, and should be charge- 
able with all relief granted to them. It 
was held that these words, though affirm- 
ative, operated, in the cases to which the 
act referred, as a repeal of so much of 
18 Eliz. c. 3, § 2, and 49 Geo. 3, c. 68, as 
rendered the putative father of a bastard 
child liable for its maintenance. Langu. 
Spicer, 1 M. & W. 129. Section 6 of 8 & 
9 Will. 3, c. 30, provided that appeals 
against orders of removal should be de- 
termined at the Quarter Sessions of the 
Peace for the county, division, or riding 
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Precisely how the question stands in all our States the author 
will not attempt to define. Looking at the cases less critically 
than in the last section, we find the doctrine to have been ac- 
cepted perhaps in Massachusetts,^ Maine,^ Pennsylvania,^ Ver- 
mont,* and possibly Alabama,^ together with some of the other 
States,^ to the extent, simply and no further, that, where a newly- 



containing the parish from which the 
removal was ordered, and not elsewhere. 
5 & 6 Will. 4, c. 76, § 105, gave jurisdic- 
tion in boroughs to the recorder over all 
matters cognizable by any court of Quar- 
ter Sessions of the Peace for counties. 
It was at first suggested that this section 
gave a recorder concurrent jurisdiction, 
Keg. V. St. Edmund's, 2 Q. B. 72, but in a 
subsequent case the court held that the 
affirmative words of the later section re- 
pealed the earlier provision, and that a 
recorder had exclusive jurisdiction over 
appeals against orders of removal from 
any parish within his borough. Reg. v. 
Suffolk Justices, 2 Q. B. 85." For Eng- 
lish cases adverse to the doctrine disap- 
proved in the text, see post, § 160, note. 

' Commonwealth v. Cooley, 10 Pick. 
37 ; Goodenow o. Buttrick, 7 Mass. 140 ; 
Bartlet v. King, 12 Mass. 537, 545 ; Ash- 
ley, Appellant, 4 Pick. 21, 23 ; Mason v. 
Waite, 1 Pick. 452; Ellis v. Paige, 1 Pick. 
43, 45 ; Jennings v. Commonwealth, 17 
Pick. 80 ; Commonwealth v. Ayer, 3 Cush. 
150; Commonwealth u. Foster, 1 Mass. 
488 ; Nichols v. Squire, 5 Pick. 168 ; Com- 
monwealth V. Dennis, 105 Mass. 162. 

2 Towle V. Marrett, 3 Greenl. 22 ; Pin- 
geer v. Snell, 42 Maine, 53 ; Buck v. 
Spofford, 31 Maine, 34, 36. 

2 Commonwealth v. Cromley, 1 Ashm. 
179; Report of the Judges, 3 Binu. 595, 
697. But in this State, Stat. March 21, 
1806, had ordained, "that, in all cases 
where a remedy is provided, or any thing 
or things directed to be done by an act of 
Assembly, the directions of the act shall 
be strictly pursued, and no penalty shall 
be inflicted or any thing done agreeably 
to the common law, further than is neces- 
sary in carrying such act or acts into 
effect." Consequently, Illegal Fees. — 
It was held, that an indictment did not 
lie at common law against an officer for 
taking illegal fees, the remedy being un- 
der the statute of March 28, 1814, § 20. 
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Commonwealth v. Evans, 13 S. & R. 426. 
Still the general doctrine is maintained 
in Pennsylvania, that there is no repeal 
by implication where the two acts can be 
construed together. Shinn v. Common- 
wealth, 3 Grant, Pa. 206. 

* Giddings v. Cox, 31 Vt. 607 ; Farr v. 
Brackett, 30 Vt. 344 ; Isham u. Benning- 
ton Iron Co. 19 Vt. 230. 

5 The State v. Whitworth, 8 Port. 434 ; 
Smith B. The State, 1 Stew. 506. But 
see George v. Skeates, 19 Ala. 738. 

° The State v. Seaborn, 4 Dev. 305, 
310 ; Dugan v. Gittings, 3 Gill, 138 ; 
Strauss v. Heiss, 48 Md. 292 ; Caldwell 
V. St. Louis Perpetual Ins. Co. 1 La. 
An. 85 ; Smith v. The State, 14 Misso. 
147 ; Bryan v. Sundberg, 5 Texas, 418 ; 
Rogers v. Watrous, 8 Texas, 62 ; Erwin 
V. Moore, 15 Ga. 361 ; Illinois and Michi- 
gan Canal v. Chicago, 14 111. 334 ; Pankey 
V. People, 1 Scam. 80 ; Leightou v. Walk- 
er, 9 N. H. 59 ; "Wakefield v. Phelps, 37 
N. H. 295; Pulaski v. Downer, 6 Eng. 
588 ; Gorham v. Luckett, 6 B. Monr. 146 ; 
Stirman v. The State, 21 Texas, 734; 
Swann v. Buck, 40 Missis. 268 ; Sacra- 
mento V. Bird, 15 Cal. 294 ; The State v. 
Conkling, 19 Cal. 501 ; Industrial School 
District v. Whitehead, 2 Beasley, 290; 
The State v. Jersey City, 11 Vroom, 257 ; 
Conley v. Calhoun, 2 W. Va. 416 ; The 
State V. Rogers, 10 Nev. 319 ; Thorpe ». 
Schooling, 7 Nev. 15 ; Broaddus y. Broad- 
dus, 10 Bush, 299 ; Cullen v. The State, 
42 Conn. 65 ; Campbell v. Case, 1 Dak. 
Ter. 17; Breitung e. Lindauer, 37 Mich. 
217 ; The State v. Campbell, 44 Wis. 529; 
The State v. Van Stralen, 46 Wis. 437. 
See Daviess v. Fairbairn, 3 How. U. S. 
636, 645. In Indiana, to work a repeal, 
the new provisions must be inconsistent 
with the old. Longlois v. Longlois, 48 
Ind. 60; Coghill v. The State, 37 Ind. 
Ill; Hamlyn v. Nesbit, 37 Ind. 284; 
Dowdell V. The State, 68 Ind. 333. And 
see Hogan v. Guigon, 29 Grat. 705. 
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enacted statute covers the whole ground occupied by a prior one 
or by the common law, it repeals such law by implication, though 
tj;iere is no repugnance. A part of the cases add, as qualifying 
this proposition, that the new statute must plainly appear to 
have been intended as a substitute for the old, or as furnishing 
the only rule of law for the question. Now, partly to repeat,^ — 
§ 160. Objections — (True Rule). — If the legislature did in- 
tend the rtew enactment to be a substitute for the old law, and 
if it expressed such intention, or if it employed language incon- 
sistent with any other conclusion, such legislative intent ^ must, 
all concede, be carried into effect by interpretation. But our 
jurisprudence is full of instances in which two or a dozen distinct 
laws cover one question, or cluster of facts, and all stand to- 
gether, parties having their election on which one to proceed. 
If the legislature says that its statute is a revision of the whole 
subject, and meant to be a repeal of all prior laws relating there- 
to, no court will hesitate to give it this effect. But if, instead of 
saying this, it simply enacts what is consistent with the prior law, 
or re-enacts such law, how can a court know that it means what it 
does not say, a repeal of laws which may subsist with those which 
it establishes ? Hence, in principle, and equally on the better 
American authorities and on the English,^ the just doctrine is, 
that, without exception, a statute in affirmative terms, with no 
intimation of an intent to repeal prior laws, does not repeal them, 
unless the new and the old are irreconcilably in conflict.* 

1 Ante, § 158. Cromp. M. & R. 473 ; Rex v. Aslett, 1 

2 Ante, § 70. New Rep. 1, 7; Dore v. Gray, 2 T. R. 
8 Ante, § 150. 358, 365 ; Reg. a. Dicken, 14 Cox C. C. 
* The reader is referred, among other 8 ; Planters' Bank v. The State, 6 Sm. & 

authorities, including those before cited M. 628 ; Kinney v. Mallory, 8 Ala. 626 ; 

in the course of this discussion, to Twen- Chesapeake and Ohio Canal v. Baltimore 

ty-two Packages of Cloth v. United States, and Ohio Railroad, 4 Gill & J. 1 ; The 

16 Pet. 342, 362; Rex u. Paine, 1 East State v. Barker, 4 Barring. Del. 559; De 

P. C. 5 ; Morlot u. Lawrence, 1 Blatch. Armas Case, 10 Mart. La. 158, 172 ; Ber- 

608 ; Rex v. Carlile, 3 B. & Aid. 161 ; man ^. Sprigg, 3 Mart. n. s. 190, 199 ; 

Reg. 0. Salisbury, 2 Q. B. 72, 84 ; 1 Bl. Williams v. Potter, 2 Barb. 316 ; George 

Com. 89; Broom Leg. Max. 2d ed. 24; v. Skeates, 19 Ala. 738; United States v. 

Williams v. Pritchard, 4 T. R. 2 ; Rix v. Twenty-fire Cases of Cloths, Crabbe, 356, 

Borton, 12 A. & E. 470 ; Dakins v. Sea- 370, 382 ; The State v. Moore, 19 Ala. 

man, 9 M. & W. 777, 789; s. c. nom. Da- 514; Freeman v. The State, 6 Port. 372; 

kins V. Searman, 6 Jur. 783 ; Wynn v. Morris v. Delaware and Schuylkill Canal, 

Davies, 1 Curt. Ec. 69, 80; Middleton v. 4 Watts & S. 461; Beals v. Bale, 4 Bow. 

Crofts, 2 Atk. 650, 675; Foster's Case, 11 U. S. 37; Brown <;. Miller, 4 J. J. Mar. 

Co. 56, 63 ; Ashton v. Poynter, 1 Cromp. 474 ; Alexandria u. Dearraon, 2 Sneed, 

M. & R. 738; Phipson u. Barvett, 1 104; Aspden's Estate, 2 Wal. Jr. 368,431; 
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§ 161. Reasons for Objectionable Doctrine. — For the objection- 
able doctrine now being explained, no reasons which will bear 
scrutiny have yet been assigned in the books. Commonly, when 
any attempt at giving reasons is made, it is a mere following of 
a Massachusetts dictum, thus: "It is a well-settled rule, that, 
when any statute is revised, or one act framed from another, 
some parts being omitted, the parts omitted are not to he revived by 
construction, but are to be considered as annulled. To hold oth- 
erwise would be to impute to the legislature gross carelessness or 
ignorance ; which is altogether inadmissible." ' Here is a ludi- 
crous putting of the " cart before the horse." A repeal of the 
entire old law, with no words of repeal or occasion for it shown, 
is first assumed ! Then the court says, that " the parts omitted 
are not to be revived hy construction I " If our law is, what Coke 



Daviess v. Fairbaim, 3 How. U. S. 636 ; 
Mitchell V. Duncan, 7 Fla. 13 ; The State 
V. Fuller, 14 La. An. 667 ; The State v. 
Kitty, 12 La. An. 805; Beridon w. Bar- 
bin, 13 La. An. 458 ; Pratt v. Atlantic 
and St. Lawrence Railroad, 42 Maine, 
579 ; Richards v. Patterson, 30 Missis. 
583; Commercial Bank «. Chambers, 8 
Sm. & M. 9 ; Ament v. Humphrey, 3 
Greene, Iowa, 255 ; Attorney-General v. 
Brown, 1 Wis. 513 ; Casey v. Harned, 5 
Iowa, 1 ; The State v. Smith, 7 Iowa, 244; 
Edgar v. Greer, 8 Iowa, 394 ; The State 
V. Woodside, 9 Ire. 496. In New York, 
the act of 1824 authorized a divorce from 
bed and board to the husband for the 
wife's cruel treatment ; the Revised Stat- 
utes of 1830 gave this remedy only to the 
wife ; but by accident the act of 1824 
was not expressly repealed, and the courts 
held that it remained in force. 1 Bishop 
Mar. &Div. § 761, note, referring to Perry 
V. Perry, 2 Barb. Ch. 311 ; Perry w. Perry, 
2 Paige, 501 ; Van Veghten v. Van Vegh- 
ten, 4 Johns. Ch. 501 ; MoNamara v. McNa- 
mara, 2 Hilton, 547, 549. For later New 
York views on this sort of question, see 
New York v. Broadway, &c. Railroad, 12 
Hun, 571 ; Excelsior Petroleum Co. v. Em- 
bury, 67 Barb. 261. For more as to re- 
peals by general revisions of the laws, see 
Barker v. Bell, 46 Ala. 216; Ex parte 
Birchfield, 52 Ala. 377 ; Sanders f. The 
State, 58 Ala. 371 ; The State v. Twogood, 
7 Iowa, 252 ; Gray i>. Mount, 45 Iowa, 591 ; 
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Ballin v. Ferst, 55 Ga. 546 ; Scheftels v. 
Tabert, 46 Wis. 439 ; Middleton v. New 
Jersey, &c. tlailroad, 11 C. E. Green, 269 ; 
Whitaker v. Haynes, 49 Cal. 596 ; Fred- 
erick V. Groshon, 30 Md. 436. See ante, 
§ 98. In the Illinois case of Bruce v. 
Schuyler, 4 Gilman, 221, 271, Wilson, C. 
J. stated the rule in the following words : 
" The doctrine of repeal by implication 
is not favored by the law, and is never to 
be resorted to except when the repug- 
nance or opposition is too clear and plain 
to be reconciled. The rule of law is, 
that all laws in pari materia are to be con- 
strued together." The reporter's head- 
note to a later Illinois case is : "A stat- 
ute which covers all the grounds of prior 
ones on the same subject, and revises the 
whole law on the given subject, necessa- 
rily works a repeal of all prior conflicting 
laws, whether such conflict be found in 
the provisions of general laws or those of 
special charters." Andrews v. People, 75 
111. 605. See Booth u. Carthage, 67 111. 
102. The Scotch law also appears to ac- 
cord with the view in the text. Qum- 
ming's Case, Shaw Crim. Cas. 17. "It 
is a rule of law, that one private act of 
Parliament cannot repeal another, except 
by express enactment." Even thoitgh 
the second private act is declared to be 
a public one, the consequence Is the same. 
Birkenhead Docks v. Laird, 4 De G., M. 
& G. 732, 23 Eng. L. & Eq. 389. 
1 Ellis V. Paige, 1 Pick. 43, 45. 



CHAP. XVni.] GENERAL DOCTRINE OF REPEAL. § 162 

and others have said it is, the " perfection of reason," surely this 
perversion of logic is not law. The question, the reader per- 
ceives, has nothing to do with the revival of a repealed statute. 
But it is, as already explained, whether, when the legislative 
body makes what on its face is a mere addition to the laws, 
employing no negative words and saying nothing of repeal, a 
court should impute to it " gross carelessness or ignorance ; " and 
so declare repealed portions of the old law which may well stand 
with the new, because the law-making power either did not know 
what the law was before, or did not sufficiently understand the 
use of language to express what it meant. The most plausible 
application of this sort of doctrine occurs where a statute of our 
own has covered the whole subject embraced in some English 
act which with us is common law. In such a case, it is said by 
those who follow this doctrine, that our statute repeals the Eng- 
lish,i — a view entitled to grave consideration on the question 
whether we have adopted the English act; but, supposing it 
adopted, why may it not stand until the legislature dissents from 
it, either by direct words or by an inconsistent enactment ? 

§ 162. In Conclusion — of this question, an examination of the 
cases in which was involved the erroneous doctrine will show, 
that there neither is nor can be any uniformity in its applica- 
tion, — in other language, that it is a mere drifting to sea, with- 
out rudder or compass, — and that it is equivalent to no rule. 
It simply permits, in certain circumstances, the courts to make 
the laws, instead of following what the legislature has enacted. 
Hence, among other objections, it is inconvenient. And it puts 
the judges in the legislative seat. If the new law is not incon- 
sistent with the old, why infer a repeal where none is declared ? 
All enactments are to be interpreted in harmony with the com- 
mon law ; ^ yet this law recognizes a variety of remedies for a 
single wrong, a variety of offences committed by a single act, a 
variety of modes of procedure to gain a common right, a variety 
, of jurisdictions over a given matter, a variety of results from a 
single cause.^ Nature recognizes the same. And for a court, 

1 Mason v. Wajte, 1 Pick. 452 ; The an affirmatiye statute was held under this 

State V. Seaborn, 4 Dev. 805, 310 ; Report rule to repeal the common law received 

of Judges, 3 Binn. 696, 597 ; Towle v. from England. 
Marrett, 3 Greenl. 22. And see Common- 2 Ante, § 141. 
wealth V. Dennis, 105 Mass. 162, where ^ ^]j,j ggg ^;ije next chapter. 
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disregarding the teachings of both, to declare for a repeal where 
the legislature has not, is to enact, not interpret, the laws. 



IV. Repeals in Particular States. 

§ 163. Further Authorities grouped. — The foregoing discussions 
disclose some diversities of doctrine in the different States. And 
there are probably others. Hence, and for purposes of con- 
venience, some of the authorities are here, in a note,^ collected 



1 England. — Kex «. Paine, 1 East P. C. 
5; Eex v. Thome, 2 East P. C. 622; 
Williams v. Eeg. 7 Q. B. 250; Reg. v. 
Wynn, 1 Den. C. C. 365, 1 Temp. & M. 
32, 13 Jur. 107, 18 Law J. n. s. M. C. 51 ; 
Eeg. V. Overton, 4 Q. B. 83 ; Reg. v. 
Tivey, 1 Den. C. C. 63 ; Rex v. Parring- 
ton, Russ. & Ry. 207 ; Eex v. Eobinson, 2 
Leach, 4th ed. 749, 2 East P. C. 1110; 
Eex V. CarUle, 3 B. & Aid. 161 ; Eex ,;. 
Waddington, 1 B. & C. 26 ; Eex v. Moor, 
2 Mod. 128 ; Sir John Ifuight's Case, 3 
Mod. 118 ; Eex \j. Jackson, Cowp. 297 ; 
Eex V. Taylor, Russ. & Ry. 373 ; Reg. v. 
Pugh, 6 Mod. 140, 141 ; Reg. v. Sill, 
Dearsly, 10, 14 Eng. L. & Eq. 135 ; Rex 
V. O'Brian, 7 Mod. 378, 379 ; Reg. </. 
Brecon, 3 New Seas. Cas. 434, 13 Jur. 
422 ; Reg. v. Thompson, 20 Law J. s. a. 
M. C. 183, 15 Jur. 654; Rex v. Stanley, 
Russ. & Ry. 4.32 ; Eex v. Boyall, 2 Bur. 
882, 2 Keny. 549 ; Michell v. Brown, 1 
Ellis & E. 267. 

Ireland. — Reg. v. Murphy, Jehb, 315. 

United States. — United States v. Pi- 
rates, 5 Wheat. 184 ; United States o. 
Halberstadt, Gilpin, 262 ; United States 
V. Jones, 3 Wash. C. C. 209 ; Morlot' v. 
Lawrence, 1 Blatch. 608 ; United States 
V. A Package of Lace, Gilpin, 338 ; United 
States v. Irwin, 5 McLean, 178 ; The 
Estrella, 4 Wheat. 298 ; United States v. 
Cushman, 1 Lowell, 414. 

Alabama. — The State v. Coleman, 5 
Port. 32 ; Smith v. The State, 1 Stew. 
506 ; Hodges v. The State, 8 Ala. 55 ; 
The State v. Whitworth, 8 Port. 4.34; 
The State v. Jones, 5 Ala. 666 ; The 
State V. Flanigin, 5 Ala. 477 ; Hawkins 
V. The State, 3 Stew. & P. 63 ; Moore v. 
The State, 16 Ala. 411 ; The State v. 
Moseley, 14 Ala. 390 ; The State v. Al- 
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laire, 14 Ala. 435 ; Hirschf elder o. The 
State, 18 Ala. 112 ; Sterne v. The State, 
20 Ala. 43 ; The State v. Moore, 19 Ala. 
514 ; Huggins v. Ball, 19 Ala. 587 ; De- 
Bernie v. The State, 19 Ala. 23 ; Jordan 
V. The State, 15 Ala. 746 ; Turner v. The 
State, 40 Ala. 21 ; Jeffries v. The State, 
39 Ala. 655 ; Magruder u. The State, 40 
Ala. 347; Luke v. Calhoun, 56 Ala. 415; 
Sanders v. The State, 58 Ala. 371 ; Steele 
V. The State, 61 Ala. 213. 

Arkansas. — Scoggin v. Taylor, 8 Eng. 
380 ; Campbell v. Campbell, 8 Eng. 513 ; 
Ex parte Trapnall, 1 Eng. 9 ; Hamilton 
V. Buxton, 1 Eng. 24 ; The State v. Bran- 
don, 28 Ark. 410 ; The State v. Holman, 
29 Ark. 58. 

California. — People v. Chu Quong, 15 
Cal. 332 ; Ex parte Smith, 40 Cal. 419 ; 
Whitaker v. Haynes, 49 Cal. 596 ; Ex 
parte McCarthy, 5-^ Cal. 412. 

Connecticut. — Hale v. The State, 15 
Conn. 242 ; Knowles v. The State, 3 Day, 
103 ; The State v. Danforth, 3 Conn. 112 ; 
Southworth v. The State, 5 Conn. 325 ; 
Parrott e. Stevens, 37 Conn. 93 ; Leonard 
V. Wolfram, 41 Conn. 481. 

Dakota. — People o. Sponsler, 1 Dak. 
Ter. 289. 

Delaware. — The State v. Harker, 4 
Harring. Del. 559. 

Florida. — Luke v. The State, 5 Ela. 
185. 

Oeorcjia. — The State v. Calvin, R. M. 
Charl. 151 ; The State i;. Maloney, R. 
M. Charl. 84 ; The State v. Savannah, 
T. U. P. Charl. 2.35; Union Branch RaU- 
road V. East Tennessee and Georgia Rail- 
road Banking Co. 14 Ga. 327 ; Gorman 
V. Hammond, 28 Ga. 85 ; Bloom v. The 
State, 20 Ga. 443; Wall «. McNeil, 20 
Ga. 239 ; Wheeler v. The State, 23 Ga. 
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and cited in the order of the States. Mainly they are not repe- 
titions of what has gone before, but some of them occur also in 



9; Georgia Railroad i;, Kirkpatrick, 35 
Ga. 144. 

Illinois. — Bruce v. Schuyler, 4 Gilman, 
221; Ottawa v. La Salle, 12 111. 339, Illi- 
nois and Michigan Canal v. Chicago, 14 
111. 324 ; Tyson v. Postlethwaite, 13 111. 
727 ; Perry v. People, 14 111. 496 ; Smith 
V. People, 25 111. 17. 

Indiana. — The State v. Mullikin, 8 
Blackf . 260 ; Fuller a. The State, 1 
Blackf. 63 ; Strong v. The State, 1 Blackf. 
193 ; Cheezem v. The State, 2 Ind. 149 ; 
The State v. Miskimmons, 2 Ind. 440; 
King V. The State, 2 Ind. 523 ; The State 
t'. Youmans, 5 Ind. 280 ; Simington o. 
The State, 5 Ind. 479 ; Henry u. Henry, 
13 Ind. 250; The State v. Horsey, 14 Ind. 
185; The State t. Pierce, 14 Ind. 302; 
Cordell v. The State, 22 Ind. 1 ; Webb v. 
Baird, 6 Ind. 13 ; Dodd v. The State, 18 
Ind. 56; Hamlyn v. Nesbit, 37 Ind. 284; 
Ardery v. The State, 56 Ind. 328 ; The 
State V. Miller, 58 Ind. 399; The State v. 
Smith, 59 Ind. 179 ; Swinney v. Fort 
Wayne, &c. Railroad; 59 Ind. 205 ; The 
State V. Christman, 67 Ind. 328 ; Doug- 
lass V. The State, 72 Ind. 385. 

Iowa. — The State v. Moffett, 1 Greene, 
Iowa, 247 ; Jones v. The State, 1 Iowa, 
395 ; Goodwin v. Thompson, 2 Greene, 
Iowa, 329 ; Baker v: The Milwaukee, 14 
Iowa, 214 ; The State v. Donehey, 8 Iowa, 
396 ; Stoneman v. Whaley, 9 Iowa, 390. 

Kansas. — The State v. Young, 17 Kan. 
414. 

Kentucky. — Ely v. Thompson, 3 A. K. 
Mar. 70 ; Eryine u. Commonwealth, 5 
Dana, 216 ; Harrison v. Chiles, 3 Litt. 
194 ; Gregory v. Commonwealth, 2 Dana, 
417 ; Adams v. Ashby, 2 Bibb, 96 ; Ec- 
des V. Stephenson, 3 Bibb, 517 ; Lillard 
V. McGee, 4 Bibb, 165 ; Hickman v. Lit- 
tlepage, 2 Dana, 344 ; Commonwealth v. 
Craig, 15 B. Monr. 534. 

Louisiana. — Caldwell v. St. Louis 
Perpetual Ins. Co. 1 La. An. 85 ; De 
Armas Case, 10 Mart. La. 158 ; Bernard 
V. Vignaud, 10 Mart. La. 482 ; Herman v. 
Sprigg, 3 Mart. n. s. 190 ; The State <-. 
Judge, 14 La. An. 486 ; The State v. 
Fuller, 14 La. An. 720 ; New Orleans v. 
Mechanics and Traders' Bank, 15 La. 



An. 107 ; Weaver v. Maillot, 15 La. An. 
395 i The State v. Carodine, 28 La. An. 
24; Peet v. Nalle, 30 La. An. 949; The 
State V. Daniel, 31 La. An. 91. 

Maine. — Gooch u. Stephenson, 13 
Maine, 371 ; Towle v. Marrett, 3 Greenl. 
22 ; Parsons v. Brigham, .34 Maine, 240 ; 
The State v. Woodward, 84 Maine, 293 ; 
The State v. Thompson, 70 Maine, 196. 

Maryland. — Dugan v. Gittings, 3 Gill, 
138 ; Wright v. Freeman, 5 Har. & J. 467 ; 
Chesapeake and Ohio Canal v. Baltimore 
and Ohio Railroad, 4 Gill & J. 1 ; Fred- 
erick u. Groshon, 30 Md. 436; Cumber- 
land V. Magruder, 34 Md. 381. 

Massachusetts. — Commonwealth v. 
Worcester, 3 Pick. 462 ; Jennings v. Com- 
monwealth, 17 Pick. 80 ; Wilde v. Com- 
monwealth, 2 Met. 408 ; Commonwealth 
V. Cooley, 10 Pick. 37 ; Shattuck v. 
Woods, 1 Pick. 171; Goodenow v. But- 
trick, 7 Mass. 140; Bartlet v. King, 12 
Mass. 537 ; Ashley, Appellant, 4 Pick. 
21 ; Mason v. Waite, 1 Pick. 452 ; Nichols 
V. Squire, 5 Pick. 168 ; Commonwealth v. 
Ayer, 3 Cush. 150; Ellis v. Paige, 1 Pick. 
43 ; Commonwealth v. Kimball, 21 Pick. 
373 ; Commonwealth v. King, 13 Met. 
115 ; Britton v. Commonwealth, 1 Cush. 
302 ; Salem Turnpike and Chelsea Bridge 
V. Hayes, 5 Cush. 458; Commonwealths. 
Herrick, 6 Cush. 465 ; Commonwealth v. 
Flannelly, 15 Gray, 195 ; Commonwealth 
V. Norton, 13 Allen, 550 • Carter v. Burt, 
12 Allen, 424 ; New London Northern 
Railroad v. Boston, &c. Railroad, 102 
Mass. 386 ; Commonwealth v. Smith, 103 
Mass. 444; Commonwealth v. Costello, 
118 Mass. 454. 

Minnesota. — Maple Lake v. Wright, 
12 Minn. .403 ; Burwell v. TuUis, 12 Minn. 
572 ; The State v. Herzog, 25 Minn. 490. 

Mississippi. — White v. Johnson, 23 
Missis. 68 ; Shelton v. Baldwin, 26 Missis. 
439. 

Missouri. — The State v. Merry, 3 
Misso. 278 ; Smith v. The State, 14 Misso. 
147 ; The State v. St. Louis County Court, 
41 Misso. 52. 

Nevada. — Thorpe v. Schooling, 7 Nev. 
15. 

New Hampshire. — Thfe State v. Buck- 
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the notes to the foregoing discussions. They are not meant to 
be, and are not, an exhaustive collection. 

§ 163 a. Course of the Discussion. — Having, in this chapter, 
seen what are the leading doctrines of repeal, we shall in the next 
chapter follow some of them more into detail. And in the chap- 
ter next following we shall consider the consequences of repeal. 



man, 8 N. H. 203; Leighton u. Walker, 
9 N. H. 59. 

New Jersey. — Ferine v. Van Note, 1 
Southard, 146 ; Buckallew v. Ackerman, 
3 Halst. 48 ; The State v. Chambersburg, 
8 Vroom, 258. 

New York. — Vallance v. King, 3 Barb. 
548 ; People v. Townsey, 6 Denio, 70 ; 
Crittenden v. Wilson, 5 Cow. 165 ; Wright 
V. Smith, 13 Barb. 414 ; Bowen v. Lease, 
6 Hill, N. Y. 221 ; Williams v. Potter, 2 
Barb. 316 ; Almy v. Harris, 5 Johns. 175 ; 
Piatt V. Sherry, 7 Wend. 236; Scidmore 
V. Smith, 13 Johns. 322 ; Wheaton v. Hib- 
bard, 20 Johns. 290 ; Stafford v. Ingersol, 
3 Hill, N. Y. 38; Renwick v. Morris, 3 
Hill, N. Y. 621, 7 Hill, N. Y. 575 ; Mc- 
Cartee v. Orphan Asylum Society, 9 Cow. 
437 ; Hand v. Ballon, 2 Kernan, 541 ; 
People V. MoCann, 16 N. Y. 68 ; New 
York V. Walker, 4 E. D. Smith, 258; 
Manchester v. Herrington, 6 Seld. 164. 

North Carolina. — The State v. Hen- 
derson, 2 Dev. & Bat. 543 ; The State v. 
Walker, N. C. Term E. 229; The State 
V. Seaborn, 4 Dev. 305, 310 ; The State v. 
Nat, 13 Ire. 154. 

Ohio. — Carter v. Hawley, Wright, 74 ; 
Moore v. Vance, 1 Ohio, 1 ; Dodge v. 
Gridley, 10 Ohio, 173, 178; Seymour v. 
Milford and Chillicothe Turnpike, 10 
Ohio, 476, 482 ; Calkins v. The State, 14 
Ohio State, 222. 

Pennsylvania. — Foster v. Common- 
wealth, 8 Watts & S. 77 ; Drew v. Com- 
monwealth, 1 Whart. 279 ; Report of 
Judges, 3 Binn. 595 ; Commonwealth v. 
Cromley, 1 Ashm. 179; Street v. Com- 
monwealth, 6 Watts & S. 209 ; Common- 
wealth V. Evans, 13 S. & R. 426; Jeffer- 
son V. Reitz, G Smith, Pa. 44 ; Gwinner v. 
Lehigh, &c. Railroad, 5 Smith, Pa. 126 ; 
Commonwealth v. McGuirk, 28 Smith, 
Pa. 298. 
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Rhode Island. — The State v. Wilbor, 1 
R. L 199. 

South Carolina. — The State v. Jones, 

1 McMul, 236; The State v. WilUams, 

2 Rich. 418 ; The State v. Baldwin, 2 
Bailey, 541 ; The State v. Brown, 2 
Speers, 129 ; The State v. Bowen, 3 Strob. 
573 ; The State v. Nicholas, 2 Strob. 278 ; 
The State v. Thompson, 2 Strob. 12 ; The 
State V. Cattell, 2 Hill, S. C. 291 ; The 
State V. Huntington, 3 Brev. Ill ; The 
State V. Evans, 3 Hill, S. 0. 190 ; The 
State V. Brock, 11 Rich. 447 ; The State 
w. Elrod, 12 Rich. 662 ; Linam v. John- 
son, 2 BaUey, 137 ; The State v. StoU, 2 
S. C. 538 ; The State v. Gurney, 2 S. C. 
559; The State v. Branham, 13 S. C. 389. 

Tennessee. — The State o. Gainer, 3 
Humph. 39; The State v. Rutledge, 8 
Humph. 32 ; Simpson u. The State, 10 
Yerg. 525 ; Taylor v. The State, 7 Humph. 
510 ; The State y. Martin, 3 Heisk. 487 ; 
France v. The State, 6 Baxter, 478. 

Texas, — Fowler v. Brown, 5 Texas, 
407 ; Rogers v. Watrous, 8 Texas, 62 ; 
The State v. Horan, 11 Texas, 144; Greer 
V. The State, 22 Texas, 588 ; May v. The 
State, 35 Texas, 650 ; The State v. Perry, 
44 Texas, 100 ; Monroe v. The State, 3 
Texas Ap. 841 ; Ellison u. The State, 6 
Texas Ap. 248 ; Hunt v. The State, 7 
Texas Ap. 212 ; Myers v. The State, 8 
Texas Ap. 321. 

Vermont. — The State v. McLeran, 1 
Aikens, 311 ; The State v. Wilkinson, 
2 Vt. 480; Pratt v. Jones, 26 Vt. 303, 
307. 

Virginia. — Commonwealth v. Pegram, 
1 Leigh, 669 ; Lanthrop a. Common- 
wealth, 6 Grat. 671 ; McReady v. Com- 
monwealth, 27 Grat. 982. 

Wisconsin. — Schieve v. The State, 17 
Wis. 252. 
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CHAPTER XIX. 

THE DOCTRINE OF IMPLIED REPEAL COMBINING "WITH OTHER 

DOCTRINES. 

§ 163 b, 163 c. Introduction. 

163 d-164. Concurrence in Laws avoiding Repeal. 

164 a-174. Divisibility of Laws avoiding Repeal. 

§ 163 h. In General. — It has already been made apparent in 
this volume, that the several doctrines of the law are not separate 
entities, but each is a thread in a seamless garment.' This truth 
is elemental in our system of jurisprudence, and doubtless in 
every other. So the doctrine of implied repeal combines with, 
modifies, and is modified by, every other doctrine in contact 
wherewith the statute has the effect to place it. We shall not, 
in this chapter, undertake to trace the consequences of this con- 
tact through the entire law, but shall simply examine such of 
them as will open to the reader's understanding the larger sub- 
ject, and give him a practical command of all whenever the occa- 
sion arises. Limiting, therefore, the sphere of our survey, — 

§ 163 c. How Chapter divided. — We shall consider, I. The 
Doctrine of Concurrent Remedies and Sources of Right as avoid- 
ing Implied Repeal ; II. The Doctrine of the Divisibility of 
Laws as avoiding, by admitting of Partial Repeal, the Necessity 
of Entire Repeal. 

I. The Doctrine of Concurrent Remedies and Sources of Right as 
avoiding Implied Repeal. 

§ 163 d. In Nature. — It is a common phenomenon in nature, 
that, of two or more things, any one, or all in combination, may 
equally well execute a given function ; as, for example, the 
two eyes of a man may be used severally or jointly to see a 
given object. So, — 

1 And see ante, § 4-7. 
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In Law. — Two or more separate laws may establish the same 
right, or provide redress for the same wrong. And the person 
seeking to enforce the right or avenge the wrong may proceed on 
the law he chooses. And bills of exchange, bills of lading, and 
other contracts are every day done in duplicate or triplicate ; one 
part being, to a claimant, equally available as all. The forms of 
this general truth are, in the law, endless. Hence, — 

§ 163 e. Doctrine defined. — The doctrine of this sub-title is, 
that a statute establishing the same right or remedy as a prior 
law does not by implication repeal it, but a party may proceed 
under either at his election, unless the two are repugnant, and 
then the repeal takes place to the extent of the repugnance.^ 
Thus, — 

§ 164. Jurisdiction of Court — (Election). — The jurisdiction of 
one court is not taken away by an affirmative statute giving the 
same to another. Either can then hear the cause, at the election 
of the suitor.^ For example, " If, by a former law," says Black- 
stone, " an offence be indictable at the quarter sessions ; and the 
latter law makes the same offence indictable at the assizes ; here 
the jurisdiction of the sessions is not taken away, but both have 
a concurrent jurisdiction, and the offender may be prosecuted at 
either, unless the new statute subjoins express negative words, 
as that the offence shall be indictable at the assizes, and not 
elsewhere." ^ But, — 

Proceedings pending in one Court bar Same in another. — Since 
the common law forbids the harassing of a person by two suits 
at a time for the same thing,* it results that, after a competent 
tribunal has obtained jurisdiction of a cause, another of con- 
current jurisdiction is precluded from entertaining the like suit 
while- this one is pending. The rule, therefore, is, that the 

1 And see ante, § 154, 158-162, * Kerbey v. Siggers, 2 Dowl. P. C, 

2 Crim. Proced. I. § 315 ; ante, § 112 ; 659 ; Kirby v. Siggers, 2 liowl. P. C 
Commonwealth v. White, 8 Pick. 453; 813; Johnston v. Bower, 4 Hen. & M, 
Murfree v. Leeper, 1 Tenn. 1 ; Burgin- 487 ; BufEum v. Tilton, 17 Piclc. 510 
hofen V. Martin, 3 Yeates, 479 ; Overseers Humphries v. Dawson, 38 Ala. 199 
u. Smith, 2 S. & R. 363 ; Commonwealth Boyce v. Douglass, 1 Camp. 60 ; Combe 
V. McCloskey, 2 Rawle, 369 ; Wright v. v. Pitt, 8 Bur. 142.3, 1432 ; Prosser i.-. 
Marsh, 2 Greene, Iowa, 94; Galsworthy Chapman, 29 Conn. 515 ; Rogers i-. Hos- 
V. Durrant, 8 Weekly Reporter, 594 ; kins, 15 Ga. 270 ; McKinsey i\ Anderson, 
Shaftesbury v. Russell, 1 B. & C. 666, 673, 4 Dana, 62 ; Tracy v. Reed, 4 Blackf . 66 ; 
674; Catcs v. Knight, 3 T. R. 442, 444; Davis v. Dunklee, 9 N. H. 545; Parker v. 
Cooke!'. State National Bank, 52 N.Y, 96. Colcord, 2 N. H. 36. And see 2 Kent 

8 1 Bl. Com. 90. Com. 121-126. 
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court first taking jurisdiction is entitled to retain it to the end.^ 
So,— 

Indict under Statute or Common Law. — It is every day prac- 
tice in the criminal courts to proceed against an offender either 
under a statute or at the common law, as the prosecuting power 
elects.^ Even where an indictment is meant to be drawn on a 
statute, if it proves defective as such, yet is good at the com- 
mon law, it stands, — the court rejecting the concluding words, 
" against the form of the statute," as surplusage.^ And, — 

Election where no Repeal. — In all cases where the new statute 
does not repeal the prior law, both laws have a concurrent effi- 
cacy, and suitors may elect under which to proceed.* 

II. The Doctrine of the Divisibility of Laws as avoiding, ly ad- 
mitting of Partial Repeal, the Necessity of Entire Repeal. 

§ 164 a. Nature of Divisibility. — The law being, alike while it 
remains the pure common law and when it is augmented by stat- 
utes, a seamless mass in distinction from a mere collection of 



1 1 Bishop Mar. Women, § 634 ; 1 
Crim. Proced. § 315 ; Withers v. Den- 
mead, 22 Md. 135 ; Buck o. Colbath, 3 
Wal. 334; Mason v. Piggott, 11 111. 85; 
McNab V. Heald, 41 111. 326 ; Stearns o. 
Stearns, 16 Mass. 167 ; The State v. Yar- 
brough, 1 Hawks, 78 ; Thompson v. Hill, 
3 Yerg. 167. 

2 1 Saund. Wms. ed. (6th) 135 b, note ; 
Gooch V. Stephenson, 13 Maine, 371 ; The 
State V. Abram, 4 Ala. 272. See The 
State V. Savannah, T. U. P. Charl. 235 ; 
The State v. Wilkinson, 2 Vt. 480 ; Reg. 
V. Tinsley, Reg. v. Brightside Birelow, 
and Eeg. v. Attercliffe cum Darnall, 4 
New Sess. Cas. 47, 14 Jur. 174, 19 Law J. 
N. s. M. C. 50 ; The State v. Morton, 27 
Vt. 310; The State v. Norton, 3 Zab. 33 ; 
The State v. Berry, 4 Halst. 374 ; The 
State u. Branham, 13 S. C. 389 ; Wash- 
ington, &c. Turnpike v. The State, 19 Md. 
239 ; Ex parte Birchfield, 52 Ala. 377 ; 
The State v. Worden, 46 Conn. 349. See 
The State v. Boogher, 71 Misso. 631. 
Where the charter of a turnpike corpo- 
ration provided a penalty for a failure to 
keep the road in repair, but contained no 
negative words, the court held, that an 



indictment for non-repair against the cor- 
poration would still lie at common law. 
Waterford and Whitehall Turnpike v. 
People, 9 Barb. 161. And see The State , 
V. Virt, 3 Ind. 447. 

8 Crim. Proced. I. § 601 ; Rex v. Dick- 
enson, 1 Saund. Wms. ed. 135, note ; 
Eeg. V. Wigg, 2 Ld. Raym. 1163; Ben- 
uet V. Talbois, 1 Ld. Raym. 149; The 
State V. Walker, N. C. Term R. Tay- 
lor, 229. So Kecognlzamce. — A recog- 
nizance not strictly conformable to the 
statute may be good at the common law. 
Phelps V. Parks, 4 Vt. 488, the court 
referring to Fanshaw v. Morrison, 2 Ld. 
Raym. 1138; Johnson v. Laserre, 2 Ld. 
Raym. 1459 ; Young «. Shaw, 1 D. Chip. 
224; s. p. Reg. v. Ewer, Holt, 612. And 
see Crim. Proced. I. § 264 a. 

* Broom Leg. Max. 2d ed. 25; Fos- 
ter's Case, 11 Co. 56, 62; Richards u. 
Dyke, 3 Q. B. 256, 268; Gooch v. Ste- 
phenson, 13 Maine, 371 ; FuUer u. The 
State, 1 Blackf. 63 ; Almy v. Harris, 5 
Johns. 175; Piatt v. Sherry, 7 Wend. 
236 ; Farmers' Turnpike v. Coventry, 10 
Johns. 389 ; Colden v. Eldred, 15 Johns. 
220. 

155 



§ 166 INTEEPEETATION. [BOOK H. 

separate parts,i a carving off, by a repugnant statute, of a portion 
from the mass to be held as impliedly repealed, may cut as well 
through the written as the unwritten old. The separation can- 
not always be made absolutely anywhere, because the nature of 
the matter may forbid ; but it can be made as well through the 
statutes, without reference to their clauses in formal terms, as 
through the common law. Now, — 

Illustrations. — For illustrations of this doctrine, the reader is 
referred to the cases in which statutes are held to be void in part 
for unconstitutionality, and by-laws void in part as unauthorized.^ 
Other illustrations will appear as we proceed. 

§ 165. Repeal or Modification — (Partial, of Statute). — In the 
last chapter, we saw something of so much of this doctrine as 
relates to the implied repeal of a prior statute. It may be par- 
tial.^ And such partial repeal is, in essence, simply a branch of 
that sort of modification of law by law to which a chapter further 
back is devoted.* It is not always in the books called by the 
name repeal. Nor would it be a violent departure from usage in 
legal language to say, that, whenever an earlier provision and a 
later can to any extent stand consistently together, there is no 
repeal, but only a modification of law by law.^ If there is a par- 
tial conflict, the prior law is, to the extent of it, abrogated ; but, 
where such prior law consists of a statute, we do not say, speak- 
ing of it as a whole, that it is repealed. 

§ 166. Where separable. — In illustration of the doctrine, that, 
for repeal, the law is separable at some places and not at others, 
according to the matter composing it,^ and as showing something 
of the bounds of the doctrine yet not exhausting the subject, the 
following will be helpful : — 

Offence and Punishment. — We can always separate the offence 
from the punishment. So that, for example, a statute which pro- 
vides a new punishment for an old offence repeals by implication 
only so much of the prior law as concerns the punishment ; leav- 
ing it permissible to indict an offender either under the old law, 

1 Ante, § 163 b. eral law, unless there be such repug- 

2 Ante, § 34. nancy between thera that they cannot 
8 Ante, § 157. both be complied with under any circum- 
* Ante, § 122 et seq. slances." De Armas Case, 10 Mart. La. 
^ This doctrine was stated in part by 158, 172. 

Mathews, J. as follows : " A particular 6 Ante, § 164 a. 
law is not repealed by a subsequent gen- 
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whether statutory or common, and inflict on him upon conviction 
the punishment ordained by the new,^ or under the new statute, 
at the election of the prosecuting power.^ The offence and pun- 
ishment, therefore, may be defined by different laws ; and so, as 
we have seen,^ if a statute simply creates an offence, the common- 
law punishment may by implication be imposed. But as law 
without its penal or other like sanction is impossible,* if there is 
a statute, not merely re-enacting the common law, but creating 
an offence and fixing its penalty, then another statute repeals so 
much of this one as relates to the penalty, all right to prosecute 
for a violation of it is gone. The abolition of the punishment 
abolished the crime." Still, — 

§ 167. Form of Indictment. — In mere form of the indictment, 
it was ruled at an* English trial,^ and so in authority the better 
English doctrine seems at the common law to have been,^ that, 
where the offence was originally created by a statute, affixing to 
it a penalty, and a subsequent statute increased the penalty, the 
indictment must conclude against the form of the statutes, in the 
plural.^ But this is at most a mere technical rule of pleading, 
not resting well on principle ; and, in this country, the question 
has been decided both ways.^ Even in England the plural form 

1 Commonwealth o. Searle, 2 Binn. Lee o. Clarke, 2 East, 333, 339 ; Rex i'. 
332i 339; ■Williams v. Reg. 7 Q. B. 250; West, Owen, 134. 

The State v. Wilbor, 1 R. I. 199 ; Mc- s Por the distinction, see Crim. Proced. 

Cann v. The State, 13 Sm. & M. 471 ; The I. § 605. 

State V. Thompson, 2 Strob. 12 ; Rex v. ^ That the singular form is sufficient, 

Berry, 1 Moody & R. 463 ; The State v. Strong v. The State, 1 Blackf. 193 ; The 

Williams, 2 Rich. 418 ; Rex v. Bridges, 8 State v. Wilbor, 1 R. I. 199 ; The State 

East, 53. But see The State v. Boogher, v. Dayton, 3 Zab. 49 ; The State v. Berry, 

71 Misso. 631. 4 Halst. 374; Batman's Case, 8 Greenl. 

2 Rex V. Dickenson, 1 Saund. Wms. 118. That the plural form must be em- 
ed. 135 ; Rex v. Dixon, 10 Mod. 335, 337, ployed. The State v. Moses, 7 Blackf. 
Say. 226 ; Rex v. Urlyn, 2 Saund. Wms. 244, and King v. The State, 2 Ind. 523, 
ed. 308, note ; Rex v. Chatburn, 1 Moody, the judges being apparently unaware of 
403 ; Sir John Knight's Case, 8 Mod. their previous decision in Strong v. The 
117 ; Rex v. O'Brian, 7 Mod. 378, 379. State ; The State v. Cassel, 2 Har. & G. 
See, however, Felix v. The State, 18 Ala. 407. See Kane u. People, 8 Wend. 203 ; 
720. United States v. Gibert, 2 Sumner, 19; 

8 Ante, § 138. Sears v. United States, 1 GaUis. 257, 259. 

4 Crim. Law, I. § 6-8. In The State v. Pool, 2 Dev. 202, a ma- 

5 Reg. V. Adams, Car. & M. 299. See jority of the judges held, that, where one 
The State v. King, 69 N. C. 419; The statute creates an offence under a pen- 
State V. Smith, 44 Texas, 443; Smith v. alty recoverable in a civil action, and 
The State, 7 Texas Ap. 286. another makes it indictable, the indict- 

^ Reg. V. Adams, Car. & M. 299. ment must conclude against the form of 

' 1 Chit. Crim. Law, 2d Eng. ed, 291, the statutes, in the plural. But Hender- 

and Am. Notes; 2 Gab. Crim. Law, 246 ; son, C. J. dissenting, said: "I am in- 
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has been ruled to be bad and the singular good.^ Now, although 
the punishment is the measure of the offence (there being none 
where there is no punishment, and it being greater or less 
according as the punishment is so) ; and although, therefore, the 
indictment must set out every element of crime which enters into 
the punishment,^ since otherwise it does not set out fully the 
offence, the true view as to this question of pleading seems to 
have been expressed by Lord Denman, thus : " It is the offence 
which is the subject of indictment, not the punishment ; " ^ and 
the doctrine is settled in both countries, that, if the offence is 
originally at common law, and the punishment is by statute, a 
conclusion at common law is sufScient.* 

§ 168. Change of Punishment. — Two different punishments for 
precisely the same offence, with no variations in its elements, and 
no modifying discretion in the court, cannot, in the nature of 



clined to believe that this is the rule; 
that, where it is necessary to have re- 
course to two or more statutes to show 
that the acts imputed as crimes are in 
fact so, that is, acts forbidden or duties 
enjoined, . . . there both or all the acts 
must be referred to. . . . But it cannot 
be said that the defendant did an act 
contrary to the prohibitions of a statute, 
when the statute did not prohibit it ; in 
fact, was silent in regard to it, and 
only prescribed the mode of prosecution, 
and the punishment upon conviction. . . . 
The defendant cannot be said to act con- 
trary to a statute which prescribes noth- 
ing to be done, but only fixes the mode 
of proceeding against, and the measure 
of punishment to, those who have vio- 
lated another." p. 207, 208. In the Su- 
preme Court of Maine, Parris, J. drew 
the distinctions as follows ; " Where one 
statute creates the offence, and another 
gives the penalty, it seems to be settled 
that an indictment must conclude against 
the form of the statutes. But if there be 
more than one statute concerning the 
same offence, and the first of them was 
never discontinued, and the latter only 
qualify the method of proceeding upon 
the former, without altering the sub- 
stance of its purview, it seems agreed 
that it is safe in an indictment on such a 
statute to conclude against the form of 
the statute. Where an offence is pro- 

158 



hibited by several statutes, if only one is 
the foundation of the action, and the 
others are explanatory, it is sufficient to 
say, against the form of the statute." Mor- 
rison V. Witham, 1 Fairf. 421, 425. 

» Reg. V. Wise, 1 Cox C. C. 80. See 
Crim. Proced. I. § 606. 

2 Crim. Proced. I. §79-88, 538-542; 
II. § 48, 177, 565, 572. 

' Reg. V. Williams, 14 Law J. n. s. 
M. C. 164. 

^ Reg. V. Williams, supra; Williams 
u. Eeg. 7 Q. B. 250, 1 Cox C. C. 179; 
Rex V. Chatburn, 1 Moody, 403 ; Fuller 
V. The State, 1 Blackf. 63 ; Rex ^. 
O'Brian, 7 Mod. 378, 379 ; Rex v. Jones, 
1 Leach, 4th ed. 174 ; Reg. v. Bethell, 6 
Mod. 17 ; The State v. Evans, 7 Gill & J. 
290 ; Williams v. Reg. 10 Jur. 155 ; Rus- 
sell V. Commonwealth, 7 S . & R. 489. 
See The State v. Flanigin, 5 Ala. 477 ; 
The State u. Jones, 6 Ala. 666 ; Rex v. 
Brown, 2 East P. C. 1007. And see con- 
trary dictum in Castro v. Reg. 6 Ap. Cas. 
229, 232. In King v. The State, 2 Ind. 
523, the court, after laying down the doc- 
trine, that, where one statute defines the 
offence and another prescribes the pun- 
ishment, the indictment must conclude in 
the plural, adds : " This is no doubt cor- 
rect, for the obvious reason that neither 
statute would of itself support the prose- 
cution." This doctrine can be just in 
principle only, if at all, in a State like 
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things, subsist together.^ And so are all the authorities to the 
extent, that, in these circumstances, a milder new punishment 
repeals a severer old.^ We have judicial intimations leading 
to the inference, that the converse is not true ; but, if by a more 
recent enactment a heavier punishment than the old is estab- 
lished, a prisoner may be sentenced under either law.^ If the 
new law defined the offence, omitting anything, however slight, 
which was in the old definition, this would be so ;^ but, where 
nothing of this sort intervenes, it is impossible the two different 
punishments should stand together. Therefore the only admis- 
sible view in principle, and the better in authority, is, that the 
new punishment, whether greater or less than the old, repeals it 
by force of the repugnance.® Where, by two sections of one 
statute, jurisdiction over the same offence was given to differ- 
ent courts, and different punishments were prescribed, it was 
held that only the milder could be ordered by either tribunal.^ 
Still,— 

§ 169. Remedies differing with Punishment. — Several concurrent 
remedies " of a different nature," ^ carrying with them their 
respective penalties, may be provided for one offence ; and each 
remedy may stand, penalty and all, without conflicting with the 
others.^ " Therefore — 

Indiana where there are no common-law 5 Nichols ». Squire, 5 Pick. 168 ; Ferine 

crimes. For, the reader will notice, the v. Van Note, 1 Southard, 146 ; Buckallew 

former statute would have supported the v. Ackerman, 3 Halst. 48 ; Carter v. 

indictment, the same as would the com- Hawley, Wright, 74 ; Commonwealth v. 

mon law in the case of a common-law Kimball, 21 Pick. 373 ; Sir John Knight's 

offence; since, if the former statute had Case, 3 Mod. 117; Attorney-General v. 

failed to prescribe a penalty, then, as we Lockwood, 9 M. & W. 378, 391. See 

have seen, ante, § 138, the offence ere- Clarke v. The State, 23 Missis. 261 ; The 

ated by it would have been punishable at State u. Ward, 6 N. H. 529 ; Sullivan v. 

the common law. People, 15 111. 233 ; post, § 169-171. In 

' Ante, § 156 a, 158. Pennsylvania, this has been so provided, 

2 Henderson v. Sherborne, 2 M. & W. substantially,' by statute. Common- 

236, 239 ; Smith ^. The State, 1 Stew, wealth v. Evans, 13 S. & R. 426. 

506 ; The State <^. Thompson, 2 Strob. 6 Scriraegrour v. The State, 1 Chand. 

12; The State v. "Whitworth, 8 Port. 48. 

434 ; United States v. Jones, 3 Wash. ' Lord Abinger, in Henderson v. Sher- 

0. C. 209 ; The State v. Upchurch, 9 borne, 2 M. & W. 236, 239. 

Ire. 454; The State v. Ripley, 2 Brev. 8 x Mod. 34, note; Rex v. Jackson, 

300 ; Burton v. Watkins, 2 Hill, S. C. Cowp. 297 ; Reg. v. Wigg, 2 Ld. Raym. 

674. 1163 ; Jennings v. Commonwealth, 17 

8 Harrison v. Chiles, 3 Litt. 194 ; The Pick. 80 ; Crittenden o. Wilson, 5 Cow. 

State K.Taylor, 2 McCord, 483; Reg. ». 165; The State v. Rutledge, 8 Humph. 

Pugh, 6 Mod. 140, 141. 32; Hodges v. The State, 8 Ala. 55; Rex 

* Post, § 171, 172. V. Moor, 2 Mod. 128 ; Simpson v. The 
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Indictment or other Process for Nuisance. — "Keeping of swine in 
the city, &c., being a nuisance at common law, the prosecutor is 
at liberty either to proceed by way of indictment for the nuisance, 
or to take that more expeditious remedy which is given him by 
the act of Parliament, by sale of the swine." ^ So a statute 
making it penal to " injure a mill-dam " does not take away the 
common-law right to abate the nuisance, if the mill-dam becomes 
such.2 And a statute providing a specific method of abating a 
nuisance does not abrogate the common-law method.^ 

Why ? — There is no repugnance between provisions of differ- 
ent natures, for the cure of a common evil. The case is substan- 
tially within the doctrine of the last sub-title. 

§ 170. Remedies of Different Natures. — Nice questions arise as 
to whether or not two remedies are so far different in their 
natures that they may stand together. The common case is — 

Civil and Criminal. — A civil action for private redress, and an 
indictment for public, are of different natures, and they may 
always be concurrent, and neither will be a bar to the other.* 
But — 

Penal Action and Indictment. — Can a statutory penalty, im- 
posed for public redress, and made recoverable by an action civil 
in form, and an indictment for the same wrong, subsist thus to- 
gether ? In a sort of general sense it may be said that they can.^ 
Yet the books are not in all respects so distinct on this question 
as one might wish. So let us look a little into the particulars. 

Presumed Legislative Intent. — In New Jersey, a statute having 
prohibited a thing under a penalty of ten dollars, recoverable in 
an action of debt by any one suing for it, and a subsequent 
enactment having made it indictable, and fixed the punishment 
at a fine of twenty dollars, the former provision was held to be 
repealed by the latter ; because such, it was deemed, was the 
legislative intent.^ But this case does not hold that there was 
any irreconcilable repugnance. On the other hand, — 

Indictment and Summary Fine for Nuisance — (Obstructing Way). 
— The Vermont court held, that a statutory provision imposing 

State, 10 Yerg. 525 ; Pitman v. Common- » The State v. Mofiett, 1 Greene, Iowa, 

wealth, 2 Rob. Va. 800 ; United States v. 247. 

Halberstadt, Gilpin, 262 ; Renwick v. ' Wetmore v. Tracy, 14 Wend. 250. 

Morris, 3 Hill, N. Y. 621, 7 Hill, N. Y. * Grim. Law, I. § 264 et seq., 1069. 

575. « Grim. Law, I. § 1067. 

1 Reg. o. Wigg, 2 Ld. Raym. 1163. « Buckallew v. Ackerman, 3 Halst. 48. 
ISO 
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a fine of seven dollars, to be recovered by complaint before a jus- 
tice of the peace, for placing any obstruction in the highway, 
was merely cumulative, not interfering with the common-law 
remedy by indictment ; but whether it superseded the common- 
law punishment, which is the question now under consideration, 
the court did not say.^ 

§ 171. Two Penalties or Punishments for one Wrong. — There is 
nothing in the nature of things repugnant in laws which provide 
any number of distinct penalties or punishments — such as fine, 
forfeiture, imprisonment, and the like — for the same wrong. 
And numerous statutes do so provide. Nor does the nature of 
things forbid the ordaining of separate proceedings for their recov- 
ery. But our written constitutions forbid, to the extent of the 
provision " that no person shall be subject, for the same offence, 
to be twice put in jeopardy of life or limb." ^ Hence arise com- 
plications of doctrine, and the limits of what is constitutionally 
permissible are not precisely defined.^ It is, of course, no objec- 
tion that the right to prosecute is derived from statutes passed at 
different times. Again, — 

Offences variously aggravated. — A part of the indictable offences 
are, like successive circles of different dimensions, included with- 
in one another ; a robbery, for example, being an assault com- 
mitted under particular circumstances of aggravation.* In these 
cases, an offender may be convicted of either the simpler or 
aggravated form, at the election of the prosecuting power ; ex- 
cept that sometimes the line separating felonies and misdemeanors 
cannot in this way be passed. The several grades of offence 
thus appearing have their corresponding punishments, while yet 
a person convicted or acquitted in one degree is ordinarily exempt 
from prosecution in another.® Hence, if the new statute adds 
aggravations not in the old law of the offence, and creates a 

1 The State v. Wilkinson, 2 Vt. 480. modes of proceeding to enforce such 
And see Salem Turnpike and Chelsea penalty are entirely of a civil nature." 
Bridge v. Hayes, 5 Cush. 458. Pankey v. People, 1 Scam. 80, 82. Still 

2 Crim. Law, I. § 981. there is doubt whether this view is just. 
' People V. Stevens, 13 Wend. 341 ; Reg. A civil remedy in the nature of a penalty 

w.White,Dears.20.3,20Eng. L. &Eq. 585; for the cHence may well stand with a 

Blatchley v. Moser, 15 Wend. 215. The common-law indictment, the two remedies 

Illinois court, holding an officer not in- being enforceable together, 

diotable for taking illegal fees, said : " A * Crim. Law, I. § 780. 

remedy has been provided by the inflic- * Crim. Law, I. § 1054. 
tion of a penalty for such acts ; but the 
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higher penalty ; ^ or omits an aggravating quality and provides 
a lower penalty ; ^ or, if the new statute is applicable to a par- 
ticular class only of persons, who owe special duties in the mat-, 
ter ; ^ the new punishment does not supersede the old.* This is 
clear : but, where the change is the reverse of this, the same 
result does not necessarily follow. Thus in Alabama it was held, 
that, where the new law provided a less penalty for an offence of 
a higher grade than the old, it superseded the old.^ 

§ 172. Separate Crimes of one Transaction. — How far, under 
our constitutions, it is competent for legislation to make sepa- 
rate crimes of one transaction, providing for each its distinct 
punishment, this is not the place to inquire.^ But, to the ex- 
tent to which this can be constitutionally done, there is no 
repugnance between statutes which so provide. Therefore the 
one does not necessarily repeal the other." 

§ 173. As to Offence, in Distinction from Punishment. — Discard- 
ing the exceptional doctrine, peculiar to a limited number of our 
tribunals,^ which holds a mere revision of laws, where there is 
no repugnance, to operate as a repeal of whatever of the old is 
within the scope of the new, we shall find the instances rare 
wherein a statute will by implication repeal the prior law, statu- 
tory or common, concerning the offence alone, as distinguished 
from the punishment. If the old and new are identical, there is 
no occasion for adjudging a repeal, since certainly they are not 
repugnant.® If they vary from each other, there is still no rea- 
son in ordinary circumstances for deeming them repugnant. 
Numerous shades and degrees of offence may, in the nature of 
things, and as transactions ordinarily are, attach to a single act ; 
and, if the legislature by separate statutes has provided for more 
than one of these, no just reasons can forbid all to stand.^" But, — 

1 The State v. Maloney, R. M. Charl. wealth, 2 Leigh, 727 ; Taylor v. The State, 
84. 7 Humph. 510. 

2 The State v. Buckman, 8 N. H. 203 ; « Smith v. The State, 1 Stew. 506. 
Rex V. Taylor, Russ. & Ry. 373 ; The And see The State v. Jones, 5 Ala. 666 ; 
State V. Danforth, 3 Conn. 112 ; South- The State v. Flanigin, 5 Ala. 477. 
worth V. The State, 5 Conn. 325. « Grim. Law, I. § 1060-1066. 

' Gregory v. Commonwealth, 2 Dana, ' United States v. Nelson, 1 Abb. U. S. 

417. 135. 

4 Ante, § 164, 169. And see The State s Ante, § 158-162. 

V. Taylor, 2 McCord, 483 ; Rex v. Wad- » Ante, § 163 d, 163 e. 

dington, 1 B. & C. 26 ; Knowles v. The i' See cases cited ante, § 154-164 ; 

State, 3 Day, 103 ; Commonwealth u. Commonwealth v. Herrick, 6 Gush. 465. 
Pegram, 1 Leigh, 569; Allen «. Common- 
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§ 174. Felony and Misdemeanor. — Because of the different 
natures, under the common-law rules, of felony and misdemeanor, 
their different punishments, and the diverse modes of proceeding 
against the offender, the same act cannot be both the one and 
the other. Therefore if a statute elevates to a felony what before 
was a misdemeanor, or creates a misdemeanor of what was before 
a felony, the old law is gone by reason of the repugnance, and 
the offender can be indicted only under the new.^ 

1 Reg. V. Button, 12 Jur. 1017, 1021 ; 388 ; Warner v. Commonwealth, 1 Barr, 

Rex V. Robinson, 2 East P. C. 1110, 1114, 154 ; Rex v. Cross, 1 Ld. Raym. 711 ; 

1115, 2 Leach, 4th ed. 749 ; Hex v. Wal- s. c. nom. Rex v. Crosse, 12 Mod. 634 ; 

ford, 5 Esp. 62; The State v. Wright, 4 Rex v. Pirn, Russ. & Ry. 425; Hayes v. 

McCord, 358 ; Burton v. Watkins, 2 Hill, The State, 55 Ind. 99. 
S. C. 674 ; The State v. Dick, 2 Murph. 
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CHAPTER XX. 

THE CONSEQUENCES FOLLOWING ACTUAL AND ATTEMPTED 

REPEALS. 

§ 174 a. Introduction. 
175-180. General Doctrine. 
181-187. Specific Questions. 

§ 174 a. Complications of Doctrine. — Our written constitutions 
render, we shall see in this chapter, repeals in some circumstances 
practically impossible ; as, where they would divest vested rights. ^ 
Complicated with this condition of the law are some nice com- 
mon-law doctrines relating to the effect of conceded repeals. 
We shall not undertake to separate these two classes of cases 
under their distinct heads, but — 

How Chapter divided. — We shall consider, I. The General 
Doctrine ; II. Specific Questions. 

I. The General Doctrine. 

§ 175. Right and Remedy, distinguished. — Both in the nature 
of things and in adjudication', there is a distinction between what 
pertains to the right and what to the remedy. And our entire 
law is separable into these two classes. 

Concerning Each. — Rights are the product of the legal rule as 
prevailing when and where the facts transpired ;2 and, when 
vested, they do not change with changes in the law.^ Remedies 
are governed by the law of the place in which the rights are 
sought to be enforced or their violation avenged,* as existing at 
the time ^ when the proceedings are carried on and the judgment 
is rendered. 

1 Ante, § 85 a. * May v. Breed, 7 Cush. 15, 34; Story 

2 Bishop Con. § 719, 720 ; Don v. Confl. Laws, § 556-558 ; De la Vega v. 
Lippmann,5Cl. &F. 1; Scott i>. Seymour, Vianna, 1 B. & Ad. 284; Fergusson v. 
1 H. & C. 219. Fyfie, 8 01. & F. 121. 

3 Ante, § 85 a. 6 Hale v. The State, 15 Conn. 242 ; 
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§176. Remedy — (Procedure). — The procedure in a cause, 
whether civil or criminal, pertains to the remedy. And, subject 
to exceptions growing out of special reasons, it must conform to 
the general law of procedure prevailing at the place and time 
where and while the cause is instituted and progressing. In 
respect of past transactions, therefore, the same as of future ones, 
it may be changed from time to time, at the legislative pleasure. • 
Again, — 

Punishmeat — (Ex post Paoto). — The punishment wherewith 
the law visits a crime, being, as we have seen, separable from the 
definition of the crime,^ pertains to the remedy. A statute in- 
creasing it for offences already committed would be void as ex 
post facto ;^ but, subject to this exception, a convicted prisoner 
may receive whatever sentence the law provides at the time it is 
pronounced, and no other can be imposed.* Now, — 

§ 177. Repeal ends Proceedings. — No court can entertain a 
cause without authority of law. Therefore the repeal of a stat- 
ute terminates all proceedings under it.^ And the same rule 
applies to a municipal by-law.^ Thus, — 

In Criminal Prosecutions. — If the common or statutory law, 
which authorizes a pi-osecution and conviction for any offence, is 
repealed or expired " before final judgment, the court can go no 

Lore V. The State, 4 Ala. 173 ; The State The State v. Fletcher, 1 U. I. 193 ; ante, 

V. Fletcher, 1 E. L 193 ; Davidson a. § 166. 

Wheeler, Morris, 238 ; Knoup v. Piqua ^ pickery Tree Eoad, 7 Wright, Pa. 

Bank, 1 Ohio State, 603. 139; Thomas w. The State, 3 Te.xas Ap. 

1 Ante, § 84, 85 a ; Bishop Con. § 719, 112 ; Musgrove v. Vioksburg, &c. Eail- 
737 ; Brock v. Parker, 5 Ind. 538 ; Lore road, 50 Missis. 677 ; Smith v. Arapahoe 
V. The State, 4 Ala. 173; Hale u. The Dist. Court, 4 Colo. 235; Miller's Case, 3 
State, 15 Conn. 242 ; United States v. Sam- Wils. 420, 1 W. Bl. 451 ; Hunt v. Jennings, 
peryac. Hemp. 118 ; Hickory Tree Road, 5 Blackf . 195 ; Eoad in Hatfield, 4 Yeates', 
7 Wright, Pa. 139 ; Eailroad v. Hecht, 392 ; Directors of the Poor v. Eailroad, 7 
95 U. S. 168 ; Jones v. Davis, 6 Neb. 33 ; Watts & S. 236 ; The State v. Lackey, 2 
People V. Essex, 70 N. T. 228; De Mill Ind. 285; Eeg. d. Denton, 18 Q. B. 761, 
V. Lockwood, 3 Blatch. 56 ; Searcy v. Dears. 3, 14 Eng. L. & Eq. 124 ; Common- 
Stubbs, 12 Ga. 437 ; Ralston v. Lothain, wealth v. Hampden, 6 Pick. 501, 508 ; Illi- 
18 Ind. 303 ; Read v. Frankfort Bank, 23 nois and Michigan Canal v. Chicago, 14 111. 
Maine, 318; Bank of United States v. 334; North Canal Street Road, 10 Watts, 
Longworth, 1 McLean, 35 ; Sutherland v. 351 ; Fenelon's Petition, 7 Barr, 173. 

De Leon, 1 Texas, 250; Hope v. Johnson, « Kansas City v. Clark, 68 Misso. 588. 

2 Yerg. 125 ; People v. Phelps, 5 Wend. 9. ' The Helen, 6 Cranch, 203 ; The 

See Van Valkenburgh u. Torrey, 7 Cow. Rachel u. United States, 6 Cranch, 329; 

252. Yeaton o. United States, 5 Cranch, 281 ; 

2 Ante, § 166, 167. The Irresistible, 7 Wheat. 551 ; Davidson 
= Grim. Law, I. § 279, 281. v. Wheeler, Morris, 238 ; Eaton v. Graham, 
« The State v. WilUams, 2 Rich. 418 ; 11 111. 619. But see post, § 181, 182. 
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further with the case.^ Even after verdict rendered against the 
prisoner,^ or after he has pleaded guilty,^ sentence cannot be 
pronounced ; and he must be discharged. The same result fol- 
lows, if there is a judgment which has been vacated by an 
appeal* or a writ of review." But after final judgment, a re- 
peal of the law will not arrest the execution of the sentence.® 
Again, — 

In Penal Actions. — For the same reason, in cases where no 
vested private rights interpose, statutes authorizing qui tarn and 
other penal actions in civil form for violations of public or quasi 
public duty, follow the same rules as to the effect of repeal.' 
But, — 

Before Statute is in Force. — • Between the time of the enactment 



' Commonwealth v. Kimball, 21 Pick. 
373 ; Commonwealth v. Marshall, 11 Pick. 
350; Taylor v. The State, 7 Blackf. 93; 
Mayers v. The State, 2 Eng. 68 ; Anony- 
mous, 2 Lewin, 22 ; United States v. 
Passmore, 4 Dall. 372 ; Stoever v. Im- 
mell, 1 Watts, 258 ; Commonwealth v. 
Beatty, 1 Watts, 382 ; Scott v. Common- 
wealth, 2 Va. Cas. 54 ; The State v. Cole, 
2 McCord, 1 ; The State v. Fletcher, 1 
R. 1. 103 ; Attoo v. Commonwealth, 2 Va. 
Cas. 382 ; Commonwealth v. Leftwich, 5 
Band. 657 ; Anonymous, 1 Wash. C. C. 
84 ; People v. Townsey, 6 Denio, 70, 72 ; 
1 Kent Com. 465 ; The State v. Allaire, 
14 Ala. 435 ; Jordan v. The State, 15 Ala. 
746 ; The State v. Loyd, 2 Irid. 659 ; 
Heald v. The State, 36 Maine, 62 ; How- 
ard V. The State, 5 Ind. 183 ; The Gov- 
ernor V. Howard, 1 Murph. 465 ; The 
State V O'Conner, 13 La. An. 486 ; The 
Rachel v. United States, 6 Cranch, 329 ; 
United States i). The Helen, 6 Cranch, 
203 ; Yeaton v. United States, 5 Cranch, 
281 ; Wall u. The State, 18 Texas, 682 ; 
The State v. IngersoU, 17 Wis. 631 ; The 
State V. Cress, 4 Jones, N. C. 421 ; Gen- 
kinger v. Commonwealth, 8 Casey, Pa. 
99; The State v. Edward, 5 Mart. La. 
474 ; Lunning i;. The State, 9 Ind. 309 ; 
Calkins v. The State, 14 Ohio State, 222 ; 
Griffin v. The State, 39 Ala. 541 ; Reg. !.. 
Denton, 18 Q. B. 761, Dears. 3 ; The 
State V. Gumber, 37 Wis. 298 ; Tuton v. 
The State, 4 Texas Ap. 472; Halfln v. 
The State, 5 Texas Ap. 212 ; Carlisle v. 
The State, 42 Ala. 523 ; Annapolis v. The 
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State, 30 Md. 112 ; United States v. Fin- 
lay, 1 Abb. U. S. 364; The State v. Long, 
78 N. C. 571 ; Greer u. The State, 22 
Texas, 588. 

2 Commonwealth v. Duane, 1 Binn. 
601 ; Keller v. The State, 12 Md. 322 ; 
Commonwealth v. Pattee, 12 Cush. 501 ; 
The State v. Stone, 43 Wis. 481. 

8 Whitehurst v. The State, 43 Ind. 473 ; 
MuUinix v. The State, 43 Ind. 511. 

* The Rachel u. United States, 6 
Cranch, 329 ; Yeaton v. United States, 5 
Cranch, 281 ; Chaplin v. The State, 7 
Texas Ap. 87 ; Hubbard v. The State, 2 
Texas Ap. 506; Montgomery v. The State, 
2 Texas Ap. 618; Sheppard v. The State, 
1 Texas Ap. 522. See The State v. 
Brewer, 22 La. An. 273. 

s Lewis V. Foster, 1 N. H. 61. 

<> The State v. Addington, 2 Bailey, 
516 ; Foster v. Medfleld, 3 Met. 1. 

' Pope V. Lewis, 4 Ala. 487 ; The State 
V. Torabeckbee Bank, 1 Stew. 347 ; Eaton 
V. Graham, 11 111. 619; Sumner ii. Cum- 
mings, 23 Vt. 427 ; Lewis v. Foster, 1 
N. H. 61 ; Allen v. Farrow, 2 Bailey, 584 ; 
Commonwealth v. Welch, 2 Dana, 330; 
Saco V. Gurney, 34 Maine, 14 ; Broughton 
V. Branch Bank, 17 Ala. 828; Engle v. 
Shurts, 1 Mich. 150 ; Thompson v. Bas- 
sett, 6 Ind. 535; Welch v. Wadsworth, 
30 Conn. 140; Williams U.Middlesex, 4 
Met. 76 ; Uwchlan Township Road, 6 
Casey, Pa. 156 ; Gaul v. Brown, 53 Maine, 
496; Rood v, Chicago, &o. Railway, 43 
Wis. 146 ; Union Iron Co. v. Pierce, 4 Bis. 
327. 
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of a repealing statute and its going into operation, it produces no 
consequences whatever in any case.^ 

§ 177 a. In other Civil Causes. — Subject to more numerous 
exceptions, the repeal of an ordinary civil statute is followed by 
the same results as of a criminal or penal one. The party loses 
his rights under it, and pending proeeedings can be carried no 
further. With respect to future steps, the repealed act is re- 
garded as having never existed.^ Yet, — 

Vested Eights. — Since, under our written constitutions, vested 
rights cannot by any form of legislation be divested,^ while still 
the remedy may be changed, but not so as to be virtually de- 
stroyed,^ it follows, as a part of the same proposition, that no 
repeal of a statute can divest this class of rights. We may say, 
that the effect of the repeal cannot be so, or that the formal 
repeal is thus far unconstitutional and void, or that the constitu- 
tion saves the right after the repeal has transpired, or that it so 
blends with the statute as to render it to this extent irrepealable, 
— different methods of stating the same legal doctrine.^ The 
old remedy, if no new one is provided, remains for the enforce- 
ment of the irrevocable, vested right.^ But — 

Not Vested. — Any right not vested falls with the repeal of the 
statute on which it rests." 

1 Ante, § 31 ; Grinad v. The State, 34 293; Rock Hill College v. Jones, 47 Md. 
Ga. 270. 1 ; Milner v. Pensacola, 2 Woods, 682 ; 

2 Surtees v. Ellison, 9 B. & C. 750; Grey v. Mobile Trade Co. 55 Ala. 387; 
Musgrove v. Vicksburg, &c. Railroad, 50 Musgrove v. Vicksburg, &c. Railroad, 50 
Missis. 677 ; Van Inwagen v. Chicago, 61 Missis. 677 ; Backes v. Dant, 55 Ind. 181 ; 
111. 31 ; Assessors w. Osbomes, 9 Wal. 567 ; Creighton i>. Pragg, 21 Cal. 115; Davis 
United States v. Six Fermenting Tubs, 1 v. Minor, 1 How. Missis. 183 ; James v. 
Abb. U. S. 268; NichoUs u. Gee, 30 Ark. Dubois, 1 Harrison, 285; Kice v. Rail- 
135 ; Hunt v. Jennings, 5 Blaekf. 195 ; Dli- road, 1 Black, 358 ; Ex parte Graham, 13 
nois, &c Canal w. Chicago, 14 111. 334 ; Mac- Rich. 277 ; Naught v. Oneal, Breese, App. 
nawhocPlantation W.Thompson, 36 Maine, 29; Taylor i>. Rushing, 2 Stew. 160; 
365 ; Uwchlan Township Road, 6 Casey, Streubel o. Milwaukee, &c. Railroad, 12 
Pa. 156 ; Stephenson v. Wait, 8 Blaekf. Wis. 67. Rights of property depend on 
508 ; North Canal St. Road, 10 Watts, the statutes as existing at the time they 
351 ; Petition of Fenelon, 7 Barr, 173 ; vest. Hunt v. Hunt, 37 Maine, 333 ; 
Hickory Tree Road, 7 Wright, Pa. 139. Mays v. Williams, 27 Ala. 267 ; Yar- 

8 Ante, § 85 a. mouth v. North Yarmouth, 34 Maine, 

4 Ante, § 84, 84 a, 176; post, § 178; 411. 
De Mill V. Lockwood, 3 Blatch. 56 ; « Wilson v. Herbert, 12 Vroom, 454. 

Woodruff V. Scruggs, 27 Ark. 26 ; Mc- See Knoup v. Piqua Bank, 1 Ohio State, 

Creary v. The State, 27 Ark. 425 ; Beebee 603. 

V. O'Brien, 10 Wis. 481; Langford v. ' Bailey i>. Mason, 4 Minn. 546 ; Butler 

King, 1 Mon. Ter. 33. v. Palmer, 1 Hill, N. Y. 324. 



5 Memphis v. United States, 97 U. S. 
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§ 178. Taking away Remedy. — There is no vested right in any- 
particular remedy ; ^ hence, as already appears,^ a statute may 
modify the remedy, yet not so as to leave none,^ or one so diffi- 
cult as to be practically without avail.* 

Rights vested in Penal Actions. — There may be vested rights in 
penal actions,^ and the repeal of the statute will not take them 
away.^ Some nice questions arise as to what act, under this 
rule, will vest, in the persoh performing it, the right to a penalty 
incurred by another. There are analogous questions relating to 
the effect of a pardon, discussed in " Criminal Law." " The doc- 
trine probably is, that, when the suit is in the name of the gov- 
ernment, the right does not vest until final judgment ; ^ but, 
when a private individual is plaintiff, the bringing of the suit 
vests the right. 

Costs — are governed by the statutes existing when final judg- 
ment in the cause is rendered ; ^ so that an earlier repeal, though 
while the suit is in progress, terminates the right.^" At such ren- 
dition of judgment, before they are taxed, they become vested, 
and then a repeal of the statute will not divest them. They can 
be taxed afterward. ^^ 

§ 178 a. Office. — A public office is not a vested right. In 
the absence of any positive constitutional restraint, the legisla- 
ture may repeal the statute creating it, and the dispossessed in- 
cumbent will be entitled only to the salary already earned.^^ Or 

1 Commonwealth v. Hampden, 6 Pick. 'The State u. Youmans, 5 Ind. 280 ; 
501. Bank of St. Mary's v. The State, 12 Ga. 

2 Ante, § 84, 84 a, 176, 177 a. 475. 

8 Story Const. § 1385, 1391 ; Butler v. ^ Ellis u. Whittier, 37 Maine, 548 ; 

Palmer, 1 Hill, N. Y. 324, 328 ; De Cor- Onondaga c. Briggs, 3 Denio, 173 ; War- 

dova V. Galveston, 4 Texas, 470. field v. Watkins, 30 Barh. 395. And see 

* Riggs V. Martin, 5 Pike, 506. See Commonwealth v. McKpnney, 14 Gray, 

Newkirk v. Chapron, 17 111. 344. 1 ; Billings v. Segar, 11 Mass. 340. 

6 Taylor v. Rushing, 2 Stew. 160; i' Saco u. Gm-ney, 34 Maine, 14 ; Rader 

Dow V. Norris, 4 N. li. 16 ; Palmer v. v. Southeasterly Road Dist. of Union, 7 

Conly, 4 Denio, 374 ; Conly v. Palmer, 2 Vroom, 273. 

Comst. 182. And see McGowen v. Deyo, ii Restall v. London, &c. Railway, Law 

8 Barb. 340. Rep. 3 Ex. 141 ; Steamship Co. v. Joliffe, 

<i See, also. Rice v. Railroad, 1 Black, 2 Wal. 450. See Jackett v. Judd, 18 

858 ; Ex parte Graham, 13 Rich. 277 : How. Pr. 385 ; Jones v. Underwood, 18 

Sinking Fund Commissioners v. Northern How. Pr. 582 ; Scudder v. Gori, 18 Abb. 

Bank, 1 Met. Ky. 174 ; Davis v. Minor, Pr. 207, 28 How. Pr. 155 ; Steward v. 

1 How. Missis. 183; James u. Dubois, 1 Lamoreaux, 5 Abb. Pr. 14; Morgan u. 

Harrison, 285 ; Grace v. Donovan, 12 Tliorne, 7 M. & W. 400. 

Minn. 580. 12 1 Bishop Mar. & Div. § 677 ; Hall 

' Crim. Law, I. § 109-111. v. The State, 39 Wis. 79 ; The State v. 
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it may reduce tlie salary or enlarge the duties of the office.^ 
So,— 

Suing State. — A Statute permitting suits against the State is 
merely of grace, conferring on creditors no vested rights. And 
if, while a suit under it is pending, it is repealed, the jurisdiction 
of the court is gone, and it abates.^ 

§ 179. statutes limiting Effect of Repeal. — Inevitable as on the 
principles of the unwritten law the foregoing rules are, a partial 
failure of justice sometimes arises where, through them, substan- 
tial rights not in form vested are taken away, or persons guilty 
of crime are suffered to escape punishment. Therefore, in some 
or most of the States, there are statutes limiting the consequences 
of repeal ; such as, that, in criminal cases, or both in criminal 
and civil, it shall not affect suits pending, or causes of prose- 
cution or action already accrued.'^ A statute of this sort is 
within the general rule of interpretation requiring all laws to 
be construed together ; * so that, though by express terms the 
legislature may make a repeal contrary thereto,^ it will in the 
absence of such terms be treated as a part of every repealing 
enactment.8 In general, where rights are thus preserved, the 
procedure, after the repeal, takes the forms ordained by the new 
law.'' Again, — 

§ 180. Saving Clause in Repealing Statute. — The COmmon-law 



Baldwin, 45 Conn. 134 ; Coffin </. The 
State, 7 Ind. 157 ; Benford u. Gibson, 15 
Ala. 521 ; Phillips v. New YoA, 1 Hilton, 
48-3 ; Smith u. Philadelphia, 2 Parsons, 
293; Barker v. Pittsburgh, 4 Barr, 49; 
People V. Haskell, 5 Cal. 357; People u. 
Banvard, 27 Cal. 470. 

1 The State o. Gales, 77 N. C. 283; 
Butler V. Pennsylvania, 10 How. U. S. 
402 ; Turpen v. Tipton, 7 Ind. 172 ; Mi- 
ami ». Blake, 21 Ind. 32 ; People u. Dev- 
Hn, 33 N. T. 269 ; Haynes v. The State, 
3 Humph. 480; Walker a. Dunham, 17 
Ind. 483; The State v. Smedes, 26 Missis. 
47 ; Commonwealth v. Bacon, 6 S. & R. 
322 ; People v. Squires, 14 Cal. 12. 

2 Ex parte The State, 52 Ala. 231. 

3 Acree v. Commonwealth, 13 Bush, 
353; Dillon v. Linder, 36 Wis. 344; 
Lakeman v. Moore, 32 N. H. 410 ; United 
States 0. Barr, 4 Saw. 254; Volmer v. 
The State, 34 Ark. 487 ; Myers u. The 



State, 8 Texas Ap. 321 ; Simms v. The 
State, 8 Texas Ap. 230; Tlie State v. 
Ross, 49 Misso. 416; Gordon 71. The State, 
4 Kan. 489; Luke v. Calhoun, 56 Ala. 
415; The State v. Mathews, 14 Misso. 
133; McCuen v. The State, 19 Ark. 634; 
Reynolds v. The State, 3 Kelly, 53 ; Com- 
monwealth 0. Adcock, 8 Grat. 661 ; The 
State V. Shaffer, 21 Iowa, 486 ; People v. 
Quinn, 18 Cal. 122 ; Jordan v. The State, 
38 Ga. 585 ; Richardson v. The State, 3 
Coldw. 122. 

< Ante, § 82, 86 et seq. 

5 Ante, § 147. 

^ Commonwealth u. Desmond, 123 
Mass. 407 ; The State 0. Boyle, 10 Kan. 
113; The State v. Crawford, 11 Kan. 32 ; 
Chaplin 0. The State, 7 Texas Ap. 87. 
And see Newsom v. Greenwood, 4 Ore- 
gon, 119. 

7 Farmer v. People, 77 111. 322. See 
ante, § 175, 176. 
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effect of a repeal may be, and sometimes is, avoided by a saving 
clause in the repealing statute, authorizing prosecutions under 
the old law for offences already committed : ' or otherwise, and 
with differing limitations, allowing proceedings under the law 
repealed.^ Even, — 

Reviving Lapsed Right. — Where there is no saving clause, and 
the repeal has gone into effect, a subsequent enactment may 
revive the lapsed right, by providing steps for its vindication. 
This occurs, for example, where the repealing statute is repealed.^ 
One who had committed a crime under the former laws could 
not be prosecuted while they were repealed ; but, on becoming 
laws again, like a bridge that had been removed and then re- 
placed, they would sustain the judicial steps. In the language 
of Wilde, J. the repealing statute " operated only as a suspension 
of his liability, and not in the nature of a pardon." * So if, while 
civil causes are pending in a court, it is abolished by law, and by 
reason of some defect in the law they are not transferred to any 
tribunal, the legislature at a subsequent period may provide for 
their transfer.° Nor is a statute ex 'post facto which creates a 
new court, or gives jurisdiction to an existing one, to try offences 
previously committed.^ 

' Taylor v. The State, 7 Blaokf. 93 ; 423. Yet it seems, both on reason and 

Commonwealth v. Marshall, 11 Pick. 360; authority, that, if process has been actu- 

Commonwealth v. Kimball, 21 Pick. 373 ; ally Abated because of the repeal of a 

United States v. The Helen, 6 Cranch, statute, its re-enactment cannot operate 

203 ; The Irresistible, 7 Wheat. 551 ; Com- to reinstate the particular abated process, 

monwealth v. Edwards, 4 Gray, 1. Commonwealth v. Leech, 12 Harris, Pa. 

2 Reg. V. West Riding of Yorkshire, 1 55. And, according to the principle 
Q. B. D. 220 ; Commonwealth v. Bennett, recognized in a Tennessee case, perhaps, 
108 Mass. 20. if the process were merely abatable, the 

3 Commonwealth v. Mott, 21 Pick, same result might follow. Tucker u. 
492 ; Commonwealth v. Getchell, 16 Pick. Burns, 2 Swan. Tenn. 35. A subsequent 
452. See Van Valkenburgh v. Torrey, 7 statute may validate proceedings under 
Cow. 252, 255 ; The State v. Dunkley, 3 one which has been repealed. In re Penn- 
Ire. 116 ; Dawson c. The State, 6 Texas, sylvania Hall, supra. 

347; McMullen t. Guest, 6 Texas, 375; « Scott o. Smart, 1 Mich. 295. And 

Commonwealth v. Leech, 12 Harris, Pa. see Freeborn v. Smith, 2 Wal. 160. 
55. ^ Commonwealth v. Phillips, 11 Pick. 

■• Commonwealth o. Getchell, 16 Pick. 28 ; Perry v. Commonwealth, 3 Grat. 632. 

452; and see Roby v. West, 4 N. H. 285; And see Grinder v. Nelson, 9 Gill, 299; 

In re Pennsylvania Hall, 5 Barr, 204. The State v. Howard, 15 Rich. 274. 
Contra, Roberts o. The State, 2 Tenn. 
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II. Specific Questions. 

§ 181. Simultaneous Repeal and Re-enactment. — The repeal of 
a statute, accompanied by a re-enactment of its terms, or of its 
substantial provisions in any other forms of expression, does not 
break its continuity ; ^ and there is no moment when, whatever 
words of repeal are employed, it can be said to be repealed.^ 
Among other consequences, a suit brought under the old law can 
be finished under the new.-'' And all rights created under the 
old remain under the nominally new.* The case would appear, 
in principle, to be like that of an instantaneous seisin, where a 
man by one act receives and passes back an estate ; and the con- 
sequences of ownership do not, therefore, attach to him.^ But 
the concurrent enactment of provisions different from the repealed 
ones does not preserve the continuity of the laws ; so that, for 
example, in a criminal case, the defendant cannot be sentenced 
under the old law, because it is repealed ; or under the new, 
because not in force when the criminal fact transpired.^ 

§ 182. statute expiring by own Limitation. — There i^ authority 
for saying, that, if the period to which a penal law is by its terms 
applicable elapses, a prosecution for an offence under it may go 
on.' This seems contrary to a proposition in an earlier section.^ 
The distinction in principle is, that, if a statute makes an act 
punishable when committed within a particular time, the expira- 
tion of the time does not prevent the punishment ; while, on the 
other hand, if there is no way of proceeding in a case but the one 
pointed out by it, and it has run its time, then, since there can 
be no proceeding, there can be no conviction and sentence. 

§ 183. Punishment differing with Time of Offence. — From the 
foregoing views we learn, that an offence may be subjected to a 

' St. Louis 0. Foster, 52 Misso. 513; v. Larned, 12 C. E. Green, 557. And see 

The State v. Gumber, 37 Wis. 298 ; ante, § 152 o ; The State v. Miller, 58 

Scheftels u. Tabert, 46 Wis. 439 ; Laude Ind. 399. 

V. Chicago, &c. Railway, 33 Wis. 640; » McMullen v. Guest, 6 Texas, 275. 

Middleton v. New Jersey West Line Rail- And see People v. Livingston, 6 Wend, 

road, 11 C. E. Green, 269 ; The State v. 526. 

Baldwin, 45 Conn. 134. * Capron v. Strout, 11 Nev. 304. 

^ Martindale v. Martindale, 10 Ind. 6 i Bishop Mar. Women, § 325, 326. 

566 ; Cordell v. The State, 22 Ind 1 ; ' The State v. Long, 78 N. C. 571. 

Alexander v. The State, 9 Ind. 337 ; Ful- ' Stevens v. Dlmond, 6 N. H. 330. 

lerton V. Spring, 3 Wis. 667 ; Eandolph ' Ante, § 177. 
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particular punishment when committed before the repeal of a 
statute, and to a different one when committed after, if such is 
the expressed will of the legislature. And, — 

"Hereafter." — Where the provision was, that one "hereafter" 
doing a thing before penal should receive a particular punish- 
ment, different from the old, it was held that sentences for prior 
offences should be under the old law.' Still, — 

Legislative Intent distinct — (Bankrupt Law — Perjury). — With- 
out a plain expression of the legislative intent, interpretation will 
not recognize a distinction of this sort, being contrary to the ordi- 
nary course of things. Within this principle was the act of Con- 
gress repealing the earlier bankrupt law. It declared that the 
repeal should " in no wise affect the execution of any commission 
of bankruptcy, which may have issued prior to the passing of 
this act, but every such commission shall be proceeded in and 
fully executed as if this act had not been passed." Yet the lia- 
bility to prosecution for perjury already committed under the 
repealed law was held not to be preserved by these terms.^ 
Again, — 

§ 184. Further of Change of Punishment. — There is a single 
case which seems to hold, that, if a statute provides a new pun- 
ishment for a common-law offence, then a person commits the 
offence, then another statute repeals this one, and likewise or- 
dains a still different punishment for the future, the delinquent, 
whose guilt was incurred while the first statute was in force, yet 
who could not be punished under it because repealed, could be 
subjected to the common-law punishment. The reasons for this 
decision are not given in the report.^ The only ground for sup- 
porting it would seem to be, that the repeal of the first statute, 
with the ordaining of another punishment for the future, was a 
reinstating of the common-law punishment for the past ; and, as 
a prisoner is to receive the punishment provided by the law at 
the time when sentence is rendered,* this one may be subjected 
to that of the common law.^ And it is established, that, after an 

' Commonwealth v. Pegram, 1 Leigh, ' Rex v. McKenzie, Ru8s. & Ey. 429. 

569; Allen v. Commonwealth, 2 Leigh, See People v. Townsey, 5 Denio, 70; 

727. And see Rex v. McKenzie, Russ. & Roberts i\ The State, 2 Tenn. 423 ; The 

Ry. 429 ; Pitman v. Commonwealth, 2 State v. Daley, 29 Conn. 272. 
Rob. Va. 800 ; The State u. Daley, 29 * Ante, § 166, 168, 176. 
Conn. 272. B Jn Connecticut, a statute having 

'^ Anonymous, 1 Wash. C. C. 84, 89. made manslaughter punishable by im- 
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offence is committed, the punishment for it may be changed in 
any way which shall not render it ex post facto?- Where a stat- 
ute operated as a repeal of the common law itself, not merely of 
the punishment,^ the court held, that a revival of the common 
law, by a repeal of this statute, could not subject a defendant to 
the old law, which was not in force when he did the act.^ 

§ 185. Increasing Punishment — (Bx post Facto). — An enact- 
ment increasing the punishment for an offence after it is com- 
mitted is, under our State and national constitutions, void as 
being ex post facto. ^ On the other hand, — 

Mitigating Punishment. — A statute thus in mitigation of a pun- 
ishment already incurred is good.^ Thus, — 

Death to Whipping, Imprisonment, &c. — Where, at the time of a 
conviction for forgery, the penalty was death ; but the prisoner 
appealed, and pending his appeal it was reduced to fine, whip- 
ping, and imprisonment ; the milder sentence was pronounced.^ 
So,— 



prisonment in the State prison not less 
than two years nor more than ten, a man 
committed it, then an act repealed this 
one, and directed that, when it should be 
thereafter committed, it should be punished 
by imprisonment in the State prison 
or county jail not less than ten years. 
Thereupon the majority of the court 
held, that the offender could not be sub- 
jected to the old punishment, because the 
statute was repealed, or the new, because 
the new statute did not apply to past 
offences. The dissenting judge deemed, 
that the offender could be subjected to 
the common-law punishment, the offence 
being at common law. The State v. T)Sr 
ley, 29 Conn. 272. Some Alabama cases 
hold, that, where a statute provides an 
increased punishment for an offence if 
afterward committed, and is silent con- 
cerning it when it had been committed 
before, and there is no express repeal, the 
old offender can be punished under the 
old law. The words were: "From and 
after the passage of this act, any person," 
&c. Said Judge, J. : " The latter statute 
has operative effect only as to the of- 
fences named therein when committed 
subsequent to its passage." Miles v. The 
State, 40 Ala. 39, 42 ;, Moore v. The 
State, 40 Ala. 49 ; Stephen v. The State, 



40 Ala. 67 ; Wade v. The State, 40 Ala. 
74. 

1 Crim. Law, I. § 279, 181 ; Veal v. 
The State, 8 Texas Ap. 474; Perez v. 
The State, 8 Texas Ap. 610 ; The State 
V. Kent, 65 N. C. 311. 

2 Ante, § 173. 

^ Commonwealth v. Marshall, 11 Pick. 
350. And see The State v. Daley, 29 
Conn. 272, stated in note to next section. 

* Crim. Law, I. § 279, 281 ; Const. U. 
S. art. 1, § 9, 10 ; Calder v. Bull, 3 Dall. 
886, 389 ; Watson v. Mercer, 8 Pet. 88, 110 ; 
Bennett v. Boggs, Bald. 60, 74 ; The State 
V. Kent, 65 N. C. 311 ; Hannahan v. The 
State, 7 Texas Ap. 664 ; Commonwealth 
V. Maloney, 112 Mass. 283. And see 
Hope V. Johnson, 2 Yerg. 123 ; ante, § 85. 

* Crim. Law, ut sup. ; Story Const. 
§ 1345; Commonwealth o. Mott, 21 Pick. 
492, 500, 501 ; Flaherty v. Thomas, 12 
Allen, 428 ; Commonwealth v. McKen- 
ney, 14 Gray, 1 ; Strong v. The State, 1 
Blaekf. 193; Keene v. The State, 3 
Chand. 109 ; Boston v. Cummins, 16 Ga. 
102; The State v. Arlin, 39 N. H. 179; 
Rich V. The State, 9 Texas Ap. 176 ; The 
State V. Miller, 58 Ind. 399. See MuUen 
V. People, 31 111. 444. 

6 The State v. Williams, 2 Rich. 418. 
And see Leighton v. Walker, 9 N. H. 

173 



§ 185 rNTBKPEBTATION. [BOOK U. 

Whipping to Imprisonment. — Where the change was from whip- 
ping not exceeding one hundred stripes, to imprisonment not 
exceeding seven years, this was held in Indiana to be in mitiga- 
tion, and therefore constitutional.^ But certainly the court went 
far in this case. In reason, where the penalties are of different 
natures, it is often difficult to say that the one is less than the 
other ; though any thing not extending to the life is clearly milder 
than death. 

Pillory and Fine to Imprisonment — (Mayhem) . — In Mississippi, 
prior to 1839, the punishment for mayhem was the pillory and a 
fine. It was then changed to imprisonment in the penitentiary. 
But it was also provided, that this and other changes should not 
affect past offences, except where the punishment was in mitiga- 
tion, and then the new punishment should be inflicted. There- 
upon a man was convicted of mayhem committed before the 
going into effect of the new statute, and sentenced to the old 
punishment ; and this was held to be right. But the court said, 
that the prisoner might have demanded the new punishment, had 
he chosen it, and then he would have been entitled thereto.^ 

Degrees of Offence — (Homicide). — A statute dividing an of- 
fence — as, for example, the homicide of murder or manslaughter 
— into degrees, and ordaining new punishments, yet not making 
the punishment for any degree higher than was provided for the 
offence by the prior law, may be applied to acts already com- 
mitted, and to indictments, if adequate in form under the new 
law, already pending. The continuity of the law of the punish- 
ment is not broken ; ^ or, if it was, this circumstance would not in 
principle work a difference.* In a measure contrary to this view 
and some others in the present connection is the — 

New York Doctrine. — The courts of this State appear to hold, 
that, where a statute prescribing the punishment for a common- 

59. In a Texas case the court observes : 261 ; Dawson v. The State, 6 Texas, 347 ; 

" Among all nations of civilized man. Holt v. The State, 2 Texas, 363 ; Herher 

from the earliest ages, the infliction of v. The State, 7 Texas, 69 ; Martin v. The 

stripes has been considered more degrad- State, 24 Texas, 61. 
ing than death itself." Herber v. The " Clarke v. The State, 23 Missis. 261. 

State, 7 Texas, 69, 73. Still a punishment And see Veal v. The State, 8 Texas Ap. 

is not to be estimated, as to its weight 474 ; Perez v. The State, 8 Texas Ap. 610. 
or severity, exclusively by its degrading » Ante, § 181 ; Keene v. The State, 3 

nature. Chand. 109 ; Commonwealth v. Gardner, 

• Strong V. The State, 1 Blaekf. 193. 11 Gray, 438. 
And see Clarke v. The State, 23 Missis. * Ante, § 180. 
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law offeuce, such as felonious homicide, is repealed by another 
which provides a milder punishment, and declares that acts al- 
ready done shall be punished under the new law, the remedy is 
gone. It is deemed that, the old law being unqualifiedly re- 
pealed, there can be no punishment under it ; neither, on the 
other hand, can the new punishment be inflicted, because this 
would be ex fost facto. These and some connected views being 
special to this State, and not of common Interest elsewhere, it 
will suffice simply to refer to the authorities. ^ 

§ 186. Repeal of Repealing Statute. — Subject to some excep- 
tions, the repeal of a repealing statute revives the old law, 
whether statutory or common.^ And this rule prevails even in 
the case of a repeal by the implication of a conflicting enactment.'^ 
So, with the repeal of a statute which had merely modified the 
law, the modification ceases.* Now, — 

Common-law Exceptions. — There are common-law exceptions 
to this doctrine, growing out of the reasons of particular cases, 
and probably not, reducible to rule. Thus, "if a statute," says 
Dwarris,^ " be repealed by several acts, a repeal of one act, or 
two, and not of all, does not revive the first statute.^ If a repeal- 
ing statute, and part of the original statute, be repealed by a 
subsequent act, the residue of the original statute is revived.^ 
If an act of Parliament be revived, all acts explanatory of that so 
revived are revived also." ^ And there are other exceptional 
cases of like nature.^ A statute which refers to and adopts the 
provisions of another statute is not repealed by the subsequent 
repeal of the statute adopted.^" 

1 Hartung «. People, 22 N. Y. 96 ; Phillips v. Hopwood, 5 Man. & E. 15, 10 
Shepherd ». People, 25 N. Y. 406; Har- B. & C. 39 ; People v. Hunt, 41 Cal. 435. 
tirng V. People, 26 N. Y. Ifi7, 28 N. Y. 400 ; 3 Hastings v. Aiken, 1 Gray, 163. 
Ratzky v. People, 29 N. Y. 124; McKee < Glaholm i. Barker, Law Rep. 1 Ch. 
V. People, 32 N. Y. 239. Ap. 223, 229. 

2 The State v. Rollins, 8 N. H. 550, « Dwar. Sta . 2d ed. 534. 

567 ; Commonwealth v. Churchill, 2 Met. « The Bishops' Case, 12 Co. 7 ; Tattle 

118 ; Commonwealth v. Mott, 21 Pick. v. Grimwood, 3 Bing. 493, 496. 

492 ; Directors of the Poor v. Railroad, 7 '' BroTightoh v. Gully, 9 B. & C. 344, 

Watts & S. 236; James v. Dubois, 1 Har- 354. 

rison, 285 ; 1 Kent Com. 466 ; Wayman ' Williams v. Roughedge, 2 Bur. 747. 

V. Naylor, 2 Blackf . 32 ; Janes v. Buzzard, ^ Goodno v. Oskosh, 31 Wis. 127 ; 

Hemp. 259 ; Harrison v. Walker, 1 Kelly, People u. Tyler, 36 Cal. 522 ; People v. 

32. And see Commonwealth v. Marshall, Brooklyn, 8 Abb. Pr. n. s. 150. 

11 Pick, 350, 351 ; People i'. Wintermute, i" Sikar a. Chicago, &e. Railroad, 21 

1 Dak. Ter. 63 ; Gray v. Obear, 54 Ga. Wis. 370. 

231 ; Lindsay u. Lindsay, 47 Ind. 288 ; 
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Statutory Exceptions. — Sometimes the statute which repeals a 
repealing one specifies an effect different from the common-law 
rule, and then it must prevail. And of late, both in England ^ 
and in many of our States, there is a general enactment providing 
that repealed laws shall not be revived by the repeal of the stat- 
ute which repealed them. Thus, in Illinois, " no act or part of 
an act repealed by another act of the General Assembly, shall be 
deemed to be revived by the repeal of such repealing act." ^ 
Like words prevail in Louisiana.^ In Ohio they are : " When- 
ever a law shall be repealed, which repealed a former law, the 
former law shall not thereby be revived unless specially provided 
for." And this regulation is held in the United States Circuit 
Court to apply to repeals which are implied by reason of repug- 
nance, as well as to those which are express.'* 

§ 187. Repealing Statute expiring — (Temporary). — Where a 
repealing statute expires of its own limitation, the repealed law 
does not revive.^ Where there is a temporary statute, subse- 
quently continued, made perpetual, or revived by another, after 
its period has elapsed, or, of course, before, all things done are 
regarded as having transpired under the first statute ; though, if 
there is an intermediate time in which it had no force, such time, 
unless saved by a special clause, is lost.® 

1 13 & 14 Vict. c. 21, § 5, 6 ; Levi v. * Milne v. Huber, 3 McLean, 212. As 
Sanderson, Law Hep. 4 Q. B. 330 ; Gla- to Wisconsin, see Smith i: Hoyt, 14 Wis. 
holm V. Barker, supra, at p. 229. 252. As to California, Manlove v. White, 

2 Sullivan v. People, 15 111. 233. 8 Cal. 376. 

3 Tallamon v. Cardenas, 14 La. An. ^ United States v. Twenty-five Cases 
509 ; Witkouski v. Witkouski, 16 La. An. of Cloths, Crabbe, 356. 

232. ^ 1 Kent Cona. 466. 
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CHAPTER XXT. 

HOW THE MEANINGS OF STATUTES ARE VAKIOTTSLY CON- 
TRACTED AND EXPANDED UNDER THE DIFFERING REASONS 
CONTROLLING THE INTERPRETATION. 

§ ] 88. General and Legal Interpretation, compared. — Every writ- 
ing must, to be understood, be interpreted by the reader. And 
the merit of the interpretation is commensurate with its success 
in ascertaining what the writer meant. All know this to be 
true, for example, of the letter of a friend describing a country 
in which he is travelling. And we have s^en that the same is 
true also of the written laws, — they require interpretation, the 
object whereof is simply to determine the meanings of the 
makers.^ In the instance of the letter, should the reader have 
been born and reared between walls affording no outlook, — 
should he never have seen a. hill, valley, plain, sheet of water, 
flowing stream, or landscape of any sort, — his understanding of 
its descriptions would necessarily be very imperfect. For they 
could be comprehended only by mingling with the words, to illu- 
mine, enlarge, compress, and otherwise modify their primary 
meanings, the results of a familiarity with external nature. So 
interpretation deals with every thing ; so, we have seen, it does 
with the written laws. The mind of the interpreter truly com- 
prehends them only as he collates them with the rest of the legal 
system.^ Now, — 

Doctrine of this Chapter, defined. — The doctrine of this chapter 
is, that, since all language is elastic in its meanings,^ since the 
language of the written law,s is to be interpreted by the reasons 
of the law, and since these reasons are numerous and the results 
to which they severally press are diverse, statutes are in mean- 
ing variously contracted and expanded according to the differing 

• Ante, § 70-72, 116. 

2 Ante, § 82, 86-90, 92 d, 102, 113 6 et seq., 122 et seq. 

5 Ante, § 92 d. 
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numbers, natures, and strength of the reasons which individually 
or collectively enter into their interpretation. 

§189. Elsewhere — Here — And distinguished. — To the Casual 
thought, this chapter may appear the same in subject with a pre- 
ceding one, in which it was shown how the various provisions of 
the statutory and common laws, being interpreted together, cut 
short and extend one another in their effects.^ But it has been 
explained that the difference is absolute and complete.^ Not the 
minutest particle of what pertains to the one topic is included in 
the other. We are here inquiring, not after the effects, but the 
meanings ; and no wider distinction exists between any two 
things in the law. 

§ 189 a. Illustrations of Doctrine. — The doctrine of this chap- 
ter will be best explained by a series of illustrations ; thus, — 

Derogation of Prior Law. — As shown in other connections,^ 
affirmative statutes in derogation of the prior law, whether statu- 
tory or common, are strictly construed ; that is, kept in meaning 
strictly within their terms.* An excellent writer,^ referring to 
so much of this rule as relates to the prior common law, attributes 
it to the high reverence formerly paid to such law, and deems 
that now, while legislation is greatly changing it, this rule of in- 
terpretation has ceased to have any " solid foundation in our 
jurisprudence." But the thoughtful reader will see, that the 
rule is derived from no such reason as is thus supposed, nor 
could it ever have depended on any reason even analogous 
thereto. Every judge is by the character of his duties compelled 
to pay respect to all the laws which he is sworn to administer, 
whatever may be his private opinions respecting any particular 
ones, — he cannot judicially deem one law to be good and another 
bad, — cannot prefer one to another, — cannot love one and hate 
another.^ Therefore he cannot construe one law strictly be- 
cause he thinks another better than it, or liberally because he 
deems another poorer. But the reason why an affirmative stat- 

1 Ante, § 122etseq. Bokenhara, 11 Mori. 148, 150; Wear ». 

2 Ante, § 118 a, 118 6. Adamson, 1 Q. B. D. 546, 654, 2 Ap. 
8 Ante, § 119, 155. Cas. 743 ; Stevenson u. The State, 5 Bax- 
< Post, § 190 c ; Ash v. Abdy, 3 Swanst. ter, 681 ; Hawthorne v. The State, 58 

664 ; Boyd v. The State, 53 Ala. 601 ; Missis. 778 ; Springfield v. Connecticut 

Wood V. Wood, Phillips, N. C. 538 ; River Railroad, 4 Cush. 63. 
Dewey v. Qoodenough, 56 Barb. 54 ; East ^ Sedgw. Stat. Law, 2d ed. 267-274. 
St. liouis V. Maxwell, 99 111. 439 ; Barrett 6 Ante, § 70 ; post, § 235 ; Reithmiller 

V. Long, 3 H. L. Cas. 895 ; Arthur v. v. People, 44 Mich. 280. 
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ute contrary to the prior law is to be kept by the courts within 
its express terms is, that, where two laws stand side by side with 
no words of repeal, the one later in date is in its very nature 
powerless to take from the earlier any thing which is not directly 
in conflict with it. Presumption has no room to work. Impli- 
cation against what is positively ordained is never permitted in 
our jurisprudence. Again, — 

§ 189 b. Depriving of Life. — The law, in numerous of its pro- 
visions, is watchful over human life, and careful to avoid the 
taking of it away. A judge, as a man, may be of the same mind 
with the law, or he may not; but, in his judicial capacity, he is 
required to preserve, as far as he may, the lives of the people. 
Therefore the courts should and do give a strict construction to 
statutes which inflict capital punishment.^ Here the interpreta- 
tion is the same as of a statute in derogation of the prior law, — 
that is, it is strict, — but the reason is quite different. Once 
more, — 

§ 189 e. Taking away Public or Private Rights. — It being a pri- 
mary function of all laws to maintain the rights of individuals 
and the public, statutes taking any of them away, even where 
not unconstitutional, are to be strictly construed.^ The reason 
for this, the reader perceives, is substantially the same as for the 
like doctrine of the last section. On the other hand, — 

§ 189 d. Remedial Statutes. — A statute which, in a certain 
sense, works with the prior law, to help it where it is weak, or 
furnish a remedy it had not,^ is, unlike one antagonistic thereto, 
to receive a wide and liberal construction ; expanding the mean- 
ing of the words as fully as they will bear,* and supplying words 
where the other rules of interpretation ^ permit.^ The common 
expression of this doctrine is, that remedial statutes are to be 
interpreted liberally, in aid of the remedy.^ Every thing to ad- 

1 2 Hawk. p. C. c. 18, § 16 ; Eex v. Har- United States .-. Athens Armory, 35 Ga. 
vey, 1 Wils. 164 ; Eex u. Whistler, 11 344, 351. 

Mod. 25, 28 and note. 8 Avery v. Groton, 36 Conn. 304. 

2 Ante, § 82, 119 ; Morris v. Jtellin, 6 * Ante, § 92 d, 9-3, 102. 
B. & C. 446, 449 ; Oldakar v. Hunt, 19 = Ante, § 79-81, 145, 146. 
Bear. 485, 489, 490 ; Randolph v. Mil- " Perry v. Jefferson, 94 HI. 214. 
man, Law Rep. 4 C. P. 107, 113 ; Rex v. 7 Ante, § 120 ; post, § 192 ; Avery v. 
Birmingham Canal, 2 B. & Aid. 570, 579 ; Groton, supra ; Vigo's Case, 21 Wal. 648 ; 
Harrod v. Worship, 1 B. & S. 381 ; Dept- York v. Middlehurgh, 2 Y. & J. 196 ; 
ford V. Sketchley, 8 Q. B. 394, 408 ; Yar- Smith v. Stevens, 82 III. 554. 

mouth „. Simmons, 10 Ch. D. 518, 527 ; 
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vance the remedy is to be done which can be, consistently with 
any construction permissible.^ And — 

§ 189 e. Numerous other Dlustrationa — of construing statutes 
liberally, each instance depending on its special reasons in the 
law, might be given. But some have been mentioned already ;2 
and others, in sufficient numbers to make the doctrine plain, will 
occur as we proceed. Now, — 

§ 190. How far Expansion permissible. — There can be no rule 
to determine, a priori, how far interpretation may expand a stat- 
ute beyond the strict meanings of its terms. Each instance must 
depend on the particular words, the subject, and the other cir- 
cumstances.^ Various attempts at laying down doctrine on this 
topic have been made ; such as, — 

Bringing within Mischief — Or Intent. — We sometimes read, 
that, in liberal interpretation, cases out of the letter of an act, 
yet within the mischief or cause of making it, should be brought 
by this power of expansion within its remedy ; since the law- 
maker could npt set down all cases in express terms.* The 
older books, more frequently than the later, employ on occasions 
very broad language of this sort. For example, it is said in 
Plowden, that " every thing which is within the intent of the 
makers of the act, although it be not within the letter, is as 
strongly within the act as that which is within the letter and 
intent also." ° And, later, said Pratt, J. : " The only question is, 
whether the case be within the meaning of the act ; for no mat- 
ter whether within the words or not."'* And Lord Mansfield: 
"In remedial cases, the construction of statutes is extended to 
other cases within the reason or rule of them."'^ Some writers 
have assumed, that such is not the law now ; and, even in our 
books of reports, instances may be found of judicial dissent. The 
brief forms of the old English statutes afforded more frequent 
opportunities for this sort of interpretation than do the plethoric 

1 Johnes v. Johnes, 3 Dow, 1,15; Atch- Holbrook v. Holbrook, 1 Pick. 248, 254 ; 
eson V. Everitt, Cowp. 382, 391 ; The Brown v. Thorndike, 15 Pick. 388, 402; 
State V. Powers, .36 Conn. 77; Hyde v. The State v. Stephenson, 2 Bailey, 334; 
Cogan, 2 Doug. 699, 706. Brinker v. Brinker, 7 Barr, 53, 55 ; Van 

2 Ante, § 120. Valkenburgh v. Torrey, 7 Cow. 252. 

8 Ante, § 120. 6 stowel v. Zouch, 1 Plow. 358 a, 366. 

1 BroomLeg. Max. 2ded. 59; Co. Lit. « Hammond v. Webb, 10 Mod. 281, 

24 6 ; 3 Bl. Com. 430, 431 ; Jenk. Cent. 283. 

58, 60, 226 ; Bac. Abr. Statute, I. 5, 6 ; ' Atcheson v. Everitt, Cowp. 382, 391. 
York V. Mlddleburgh, 2 Y. & J. 196; 
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modern ones. And the doctrine does not and never did admit 
of unreasoning application in all cases of liberal construction. It 
is greatly limited ; ' and, it may be, subjected to so many excep- 
tions as itself to become rather the exception than the rule. 
Still, to its widest bound, it does now, as in former ages, prevail, 
in all cases of liberal interpretation wherein the court can dis- 
tinctly see that, without it, the legislative intent ^ will not be 
carried into effect.^ Thus, — 

§ 190 a. " Single Woman " construed to include Married Woman 
— (Bastardy) . — The English statute of bastardy, 7 & 8 Vict. 
c. 101, constituting a part of the system of poor laws, provided, 
in § 2, "that any single woman who may be with child," &c. 
should be entitled to proceed against the putative father in a 
way pointed out, to enforce contributions for its support. And 
this privilege was held, by construction, to extend to married 
women in like circumstances. " The law differently interpreted," 
said Lord Denman, C. J., " would fail to reach a very large pro- 
portion of illegitimate children ; " * while the reasons of the law, 
and plainly enough the real intent of the legislature, extended 
equally to all. Moreover, this case seems fairly to be within 
a principle of our language, everywhere recognized, whereby is 
put a — 

§ 190 I. Part for whole. — By a common figure of speech, we 
often use a word of narrow meaning to signify the whole of the 
thing to which it belongs. In this way, for example, the expres- 
sion " a hundred ' hands " is understood to denote a hundred 
working persons, when the connection and obvious intent of the 
speaker require. And, more largely, a writer sometimes men- 
tions a thing in the form of illustration ; meaning, and being 

1 Smith Stat. & Const. Law, p. 831. statute, but is governed by analogy there- 
Lord Kenyon, the great conservative cor- to." And see other cases cited to this 
rector of what some deemed the ecce'n- section, and post. 

trioities of Lord Mansfield, once put the * Eeg. y. CoUingwood, 12 Q. B. 681, 

doctrine thus : " In expounding remedial 687. The learned judge also points out, 

laws, it is a settled rule of construction that this statute but follows the language 

to extend the remedy as far as the words of 6 Geo. 2, c. 31, which it supersedes; 

will admit." Turtle v. Hartwell, 6 T. E. "yet Lord EUenborough and the whole 

426, 429. And see Bac Abr. Statute, I.' court, in Rex v. LufEe, 8 East, 193, held 

6 ; Broom Leg. Max. 2d ed. 60 ; Dwar. that an order might be made on the pu- 

Stat. 2d ed. 622 et seq. ; ante, § 145, 146. tative father of the bastard child of a 

2 Ante, § 70, 73, 79-81, 145, 146. married woman, who was to be considered 
' In The State v. Morris Canal and single under the existing circumstances 

Banking Co. 1 Green, N. J. 192, it is said : and for that purpose." p. 686. See Sta- 
" The case is not within the words of the cey v. Lintell, 4 Q. B. D. 291. 
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understood to mean, not only it, but also all else which it illus- 
trates. In this way, and in proper circumstances, statutes are 
construed to signify more than they literally express ; as, where 
an act of Parliament ^ required persons to make oath, that, among 
other things, " our sovereign lord King George is lawful and 
rightful king," and they "will bear faith and true allegiance to 
his majesty King George." The construction given it during a 
succeeding reign was, not that there should be a swearing to sup- 
port a dead king, or that the statutory command expired with 
the hfe of King George, but that the name of the living sovereign 
should take the place in the oath of the one deceased.^ Evi- 
dently this rule of construction, sound though it is, can be safely 
followed only by cautious steps. " Where," said Lord Camden, 
C. J., "it is clear the person or thing expressed is put by way of 
example, the judges must fill up the catalogue ; yet we ought to 
be sure, from the words and meaning of the act itself, that the 
thing or person is really inserted as an example. . . . Wherever 
this rule is to take place, the act must be general, and the thing 
expressed must be particular. ... In all cases that fall within 
this rule, there must be a perfect resemblance between the per- 
sons or things expressed and those implied. Thus, for instance, 
administrators are the same thing with executors ; tenant for 
half a year and tenant for years have both terms for a chattel 
interest, differing only in the duration of the term ; and so of the 
rest, which I need not repeat one by one. And, in all these cases, 
the persons or things to be implied are in all respects the objects 
of the law as much as those expressed." ^ 

1 6 Geo. 3, c. 53, § 1. Christian of such things as be mere spir- 

" Miller v. Salomons, 7 Exch. 475. itual." It was held that the Bishop of 

8 Entick V. Carrington, 19 Howell St. Norwich was put for an example, and 

Tr. 1029, 1060. Wilberforce (Stat. Law, that the act extended to all bishops. 2 

215, 216) has collected, as, by some opin- Inst. 487. The same view was taken of 

ions, pertaining to the interpretation of the provisions of Westminster the Second 

the ancient statutes rather than the mod- (13 Edw. 1, stat. 1, c. 46), which enumer- 

ern, the following illustrations : " The ated windmills, sheep-cotes, cow-houses, 

usual method in which the language of and curtilages. 3 Inst. 476. In the 31st 

ancient statutes is extended consists in chapter of the same statute the judges of 

the treatment of particular words as if the Common Pleas were named,' and it 

they were put for examples. Thus tlie was held that all other judges, inferior 

statute Circumspecte ac/atis (13 Edw. 1) di- as well as superior, were included. 2 

rects the judges to use themselves cir- Inst. 427 ; Strother u. Hutchinson, 4 Bing. 

cumspectly in all matters concerning the N. C. 83. So, too, in Westminster the 

Bishop of Norwich and his clergy, 'not First (8 Edw. 1, c. 46), the judges of the 

punishing them if they hold plea in Court King's Bench at Westminster were put 
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§ 190 c. In Brief. — The doctrine in brief is, that, as many- 
times said in the course of these discussions, the full legislative 
intent, whether awkwardly or well expressed, and whether by 
the use of accurate language or inaccurate, is, when it can be 
ascertained from the words of the statute, collated with what- 
ever else is permissible, to prevail, especially in liberal construc- 
tions, over both the literal meanings and the omissions of words.^ 
And, to reach this end, statutes, as they appear on their face, are 
by interpretation both contracted and expanded in their mean- 
ings. Now, — 

§ 190 d. Extending and Shortening, compared. — While in rare 
instances statutes may be extended in their meanings as above 
described, courts less readily and less frequently deal with them 
so. Oftener the course is to restrain them, so as to exclude cases 
within the words but not the mischief.^ And, — 

Excepting out of Operation. — It is common in the interpreta- 
tion of statutes of every class, to except out of their o|)eration 
cases clearly not within the mischief intended to be remedied.^ 
On the other hand, — 

§ 190 e. PeQal, not extended. — A penal statute " cannot be 
extended by implication or construction to cases within the mis- 
chief, if they are not at the same time within the terms, of the 
act, fairly and reasonably interpreted." ^ 

by way of example for the purpose of ^ Bae. Abr. Statute I. 5, 6 ; Williams 

describing all courts of justice. 2 Inst. v. Prichard, 4 T. R. 2, 3 ; Canal Company 

256. In the 4th chapter of the same stat- v. Railroad Company, 4 Gill & J. 1 ; Hol- 

ute the words ' man, dog, or cat ' include brook v. Holbrook, 1 Pick. 248, 254 ; 

all animals escaping alive from a wreck. Brown v. Thorndike, 15 Pick. 388, 402 ; 

2 Inst. 167. Again, the 1 Rich. 2, c. 12, Hart v. Cleis, 8 Johns. 41 ; Marietta, &c. 

which gives an action for an escape, men- Railroad v. Stephenson, 24 Ohio State, 

tions the warden of the Fleet, but extends 48 ; The State t;. Gregory, 47 Conn. 276 ; 

to all jailers. Piatt v. London, 1 Plow. Ball v. The State, 50 Ind. 595 ; Watson a. 

35 ; Plummer v. Whichcot, T. Jones, 60, Hall, 46 Conn. 204. 
62. In the statute of Gloucester (6 Edw. * Allen, J. in Verona Central Cheese 

1, u. 8) the County Court is named for Co. v. Murtaugh, 50 N. Y. 314, 317 ; The 

example, but hundred Courts and Courts State u. Jaeger, 63 Misso. 403 ; Huffman 

Baron are also within the law, 2 Inst. w. The State, 29 Ala. 40; Young w. The 

311 ; and in c. 11, London is named for State, 58 Ala. 358 ; Dobson u. The State, 

excellency, but the act extends to all 57 Ind. 69 ; Wood v. Erie Railway, 72 

cities and boroughs which have the same N. Y. 196 ; Gibson ». The State, 38 Ga. 

privileges. 2 Inst. 322." 571 ; Atlanta v. White, 33 Ga. 229. See 

1 And see Houk v. Barthold, 73 Ind. Williams v. Evans, 1 Ex D. 277 ; ante, 

21. §189 a; post, §194. 



2 Eex V. Parker, 2 East P. C. 592. 
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CHAPTER XXII. 

TO WHAT STATUTES AND UNDER WHAT CIBCUMSTANCES THE 
PROCESSES OF CONTRACTION AND EXPANSION OP MEANINGS 
ARE APPLIED. 

§ 191. Meaning Plain. — When the meaning of a statute of any 
sort is plain on its face, it can be extended or shortened by the 
courts only in its effects} They are not justified in interpreting 
what needs no interpretation ; ^ their duty is simply to carry out 
the expressed legislative purpose and intent.^ 

Elsewhere — Here. — It was deemed that the perspicuity and 
usefulness of these discussions would be promoted by presenting 
this subject of the strict and liberal interpretation, under various 
aspects, from diverse points of observation. Therefore the general 
doctrine and distinctions were stated in a chapter a considerable 
way back.* And in the last chapter the topic was further and 
differently unfolded. The title of this chapter has informed the 
reader, that, in it, a third aspect of the doctrine will be presented. 

§ 192. Things Odious ; — Things Favored — (Strict — Liberal). — 
There are things which the law deems odious ; not as being 
unnecessary, but in the sense in which a father feels it odious to 
inflict needful chastisement on a child ; and, on the other hand, 
there are things in which the law delights. To things odious, is 
applied the strict interpretation ; to things favored, the liberal : 
as a father, in chastising his child, would keep within the neces- 
sity of the case to the letter ; ° while, in bestowing a merited 
reward, he would cast in something also from affection. For 
example, — 

Instances of Liberal — (Remedial — Suppressing Fraud — Bene- 
ficial). — The law loves harmony and right ; therefore it con- 
strues remedial statutes, made to amend defects in the prior law, 

1 Ante, § 122 et seq. " Ante, § 72, 116 and note. 

3 Ante, § 70. And see Cearfoss ». The State, 42 Md. 403. 

4 Ante, § 119, 120. 6 Ante, § 190 e. 
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liberally : ^ it loves honesty and fair-dealing, so construes liberally 
statutes to suppress frauds,^ as far as they annul the fraudulent 
transaction ; ^ and, generally, it employs a liberal interpretation 
for such -written laws as operate beneficially for those whom they 
immediately concern.* On the other hand, — 

Strict — (Hardships — Forfeitures — Depriving of Rights). — En- 
actments of the opposite tendency, taking away rights, work- 
ing forfeitures,^ or creating hardships of any kind, it construes 
strictly.^ Again, — 

§ 193. In Deprivation, Strict — (Penal — Forfeiture, again — 
Against Liberty — Summary Process). — The law delights in the 
life, liberty, and happiness of the subject ; consequently it deems 
statutes which deprive him of these,^ or of his property, however 
necessary they may be, in a sense odious. For which and for 
kindred reasons,^ as well as because every man should be able to 



1 Ante, § 189i; 1 Bl. Com. 86, 87; 
Broom Leg. Max. 2d ed. 60; The State 
V. Stephenson, 2 Bailey, 3-34; Neal i. 
Moultrie, 12 Ga. 104 ; Brown v. Thomp- 
son, 14 Bush, 538 ; The State v. Blair, 32 
Ind. 313 ; ante, § 120. 

2 Twyne's Case, 3 Co. 80 6, 82 a ; Ca- 
dogan V. Kennet, Cowp. 432, 434. 

' "Statutes against frauds are to be 
liberally and beneficially expounded. 
This may seem a contradiction to the 
last rule [that penal statutes are to be 
construed strictly], most statutes against 
frauds being in their consequences penal. 
But this difference is here to be taken : 
where the statute acts upon the offender, 
and inilicts a penalty, as the pillory or a 
fine, it is then to be taken strictly : but 
when the statute acts upon the offence, 
by setting aside the fraudulent transac- 
tion, here it is to be construed liberally." 
1 Bl. Com. 88_. To the last point is also 
Gumming v. Fryer, Dudley, Ga. 182 : 
Carey v. Giles, 9 Ga. 253 ; Smith o. Mof- 
fat, 1 Barb. 65. And see Ellis «. "Whit- 
lock, 10 Misso. 781. 

* Bae. Abr. Statutes, I. 7, 9. 

5 Bac. Abr. Statutes, I. 6, 7 ; Salters 
V. Tobias, 3 Paige, 338 ; Smith v. Spoon- 
er, 3 Pick. 229 ; Sewall v. Jones, 9 Pick. 
412; Sullivan v. Park, 33 Maine, 438; 
post, § 193. 

* See further, as to these distinctions, 
Jortin V. Southeastern Railway, 3 Eq. 



Eep. 281, 24 Law J. n. s. 343, 1 Jur. n. s. 
433, 31 Eng. L. & Eq. 320. 

' Ante, § 189 5; Eeg. v. Banes, Holt, 
512, 515. 

s " The rule that penal laws are to be 
construed strictly is perhaps not much 
less old than construction itself. It is 
founded on the tenderness of the law for 
the rights of indiyiduals ; and on the 
plain principle, that the power of pun- 
ishment is Tested in the legislative, not in 
the judicial department. It is the legis- 
lature, not the court, which is to define a 
crime, and ordain its punishment. It is 
said, tliat, notwithstanding this rule, the 
intention of the law-maker must govern 
in the construction of penal as well as 
other statutes. This is true. But this 
is not a new, independent rule, which 
subverts the old. It is a modification of 
the ancient maxim, and amounts to this, 
that, though penal laws are to be con- 
strued strictly, they are not to be con- 
strued so strictly as to defeat the obvious 
intention of the legislature. The maxim 
is not to be so applied as to narrow the 
words of the statute to the exclusion of 
cases which those words, in their ordi- 
nary acceptation, or in that sense in 
which the legislature has obviously used 
them, would comprehend. The intention 
of the legislature is to be collected from 
the words they employ. "Where there is 
no ambiguity in the words, there is no 
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know certainly when he is guilty of crime,^ statutes which sub- 
ject one to a punishment or penalty ,2 or to forfeiture,^ or a sum- 
mary process * calculated to take away his opportunity of making 
a full defence, or in any way deprive him of his liberty,^ are to 
be construed strictly. And the degree of stoictness will depend 
somewhat on the severity of the punishment they inflict.^ 

Derogation of Common Law — (Testify for Self}. — Though a 
statute in derogation of the common law^ — as, for example, per- 



room for construction. The case must 
be a strong one indeed, which would jus- 
tify a court in departing from the plain 
meaning of words, especially in a penal 
act, in search of an intention which the 
words themselves did not suggest. To 
determine that a case is within the inten- 
tion of a statute, its language must au- 
thorize us to say so. It would be danger- 
ous indeed to carry the principle, that a 
case which is witliin the reason or mis- 
chief of a statute is within its provisions, 
so far as to punish a crime not enumer- 
ated in the statute, because it is of equal 
atrocity or of kindred character with 
those which are enumerated. If this 
principle has ever been recognized in ex- 
pounding criminal law, it has been in 
cases of considerable irritation, which it 
would be unsafe to consider as precedents 
forming a general rule for other cases." 
Marshall, C. J. in United States v. Wilt- 
berger, 5 Wheat. 76, 95, 96. " When a 
law imposes a punishment which acts 
upon the offender alone, and not as a 
reparation to the party injured, and 
where it is entirely within the discretion 
of the law-giver, it will not be presumed 
that he intended it should extend further 
than is expressed ; and humanity would 
require that it should be so limited in the 
construction." Johnson, J. in The State 
... Stephenson, 2 Bailey, 334, 3,35. And 
see Commonwealth v. Loring, 8 Pick. 870 ; 
United States v. Wigglesworth, 2 Story, 
369 ; Strong o. Stebbins, 5 Cow. 210 ; 
Verona Central Cheese Factory v. Mur- 
taugh, 4 Lans. 17. 

1 Beccaria on Crimes, c. 11 ; Living- 
ston, J. in The Enterprise, 1 Paine, 32. 

2 Ante, § 119 ; Andrews v. United 
States, 2 Story, 202, 213 ; Commonwealth 
V. Martin, 17 Mass. 589 ; Commonwealth 
V. Keniston, 5 Pick. 420 ; Carpenter v. 
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People, 8 Barb. 603, 605 ; The State v. 
Upchurch, 9 Ire. 454 ; Van Rensselaer v. 
Onondaga, 1 Cow. 443 ; Seavingo. Brink- 
erhoff, 5 Johns. Ch. 329 ; Courteen's Case, 
Hob. 270 ; Searle v. Williams, Hob. 288 ; 
Hall V. The State, 20 Ohio, 7 ; Warner v. 
Commonwealth, 1 Barr, 154; The State 
V. Solomons, 3 Hill, S. C. 96 ; Bettis v. 
Taylor, 8 Port. 564 ; Van Valkenburgh 
V. Torrey, 7 Cow. 252 ; Hughes v. The 
State, 1 Eng. 131 ; Reed v. Davis, 8 Pick. 
514, 517 ; United States v. Starr, Hemp. 
469 ; United States v. Ramsay, Hemp. 
481 ; United States v, Beaty, Hemp. 487; 
United States o. Ragsdale, Hemp. 497; 
Lair o. Killmer, 1 Dutcher, 522 ; Gunter 
V. Leckey, 80 Ala. 591 ; The State o. 
Whetstone, 13 La. An. 376; Gibson v. 
The State, 38 Ga. 571. Double Dam- 
ages. — A statute giving a party double 
damages is to be construed strictly. 
Smith V. Causey, 22 Ala. 568 ; Bay City, 
&c. Railroad u. Austin, 21 Mich. 390; 
Cohu I). Neeves, 40 Wis. 393. And see fur- 
ther as to this class of statutes, Le Forest 
V. Tolman, 117 Mass. 109 ; Swift v. Apple- 
bone, 23 Mich. 262 ; post, § 195 a. 

3 Ante, § 192 ; United States v. Eighty- 
four Boxes of Sugar, 7 Pet. 463; The 
State V. Dill, 2 Sneed, 414. 

* Ante, § 119; Logwood v. Planters' 
and Merchants' Bank, Minor, 23 ; Child- 
ress V. McGehee, Minor, 131 ; Crawford 
V. The State, Minor, 143 ; Yancey v. Han- 
kins, Minor, 171 ; Hale !>. Burton, Dudley, 
Ga. 105. Contempts of Court. — Stat- 
utes against contempts are strictly inter- 
preted. Maxwell v. Rives, 11 Nev. 213. 

^ Pierce's Case, 16 Maine, 256. 

8 See Randolph v. The State, 9 Texas, 
521 ; post, § 199. 

' Sibley v. Smith, 2 Mich. 486 ; Sugar 
V. Sackett, 13 Ga. 462 ; Rathbun v. Acker, 
18 Barb. 393 ; ante, § 165. 
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mitting a party to testify for himself in his own cause ^ — is to be 
construed strictly, the reason for this, we have seen,^ is different.^ 
§ 194. Meaning of Strict Interpretation. — Such statutes are to 
reach no further in meaning than their words ; * no person is to 
be made subject to them by implication , ^ and all doubts con- 
cerning their interpretation are to preponderate in favor of the 
accused.^ Only those transactions are covered by them which 
are within both their spirit and their letter.^ 

§ 195. Revenue Laws, including Taxation. — It being the duty of 
all persons to bear their several propoi'tions of the public burden, 
statutes imposing taxes are not penal, and they should be liberally 
interpreted.** But connected with and aiding in the levying and 
collecting of taxes, there may be and are penal statutes, to be 
construed strictly.^ And so it is with the other classes of revenue 
laws. Their primary object being the collection of duties,^" not 
the punishment of crime, they are in the ordinary case construed 
liberally as being remedial.^! But a crime connected with these 
laws must, in reason, be like any other, requiring the statute cre- 
ating it to be strictly construed. ^^ And it is the same of any penal 



1 Hotaling ;;. Cronise, 2 Cal. 60; War- 
ner V. Fowler, 8 Md. 25. 

2 Ante, § 189 o. 

* Granting Franchise. — A statute 
granting a franchise, as a turnpike char- 
ter, is to be construed strictly. Ante, 
§ 119; The State v. Clarksville and R. T. 
P. Co. 2 Sneed, 88. See also Academy 
of Pine Arts o. Philadelphia, 10 Harris, 
Pa. 496. TaMng Land. — So of one 
taking the land of individuals for the 
public use. Ante, § 119 ; Sharp v. Speir, 
4 Hill, N. Y. 76 ; Sharp v. Johnson, 4 Hill, 
N. Y. 92. See also Rathbun v. Acker, 18 
Barb. 393. 

* Ante, § 119, 189 a, 190 e; People «. 
Peacock, 98 111. 172. 

6 The State v. McOmber, 6 Vt. 215 ; 
Rex V. Mitchell, 2 East P. C 936, 937 ; 
Rex V. Hammond, 2 East P. C. 1119, 1 
Leach, 4th ed. 444 ; Leonard v. Bosworth, 
4 Conn. 421; The State v. Sumner, 10 
Vt. 587 ; The State v. Sanford, 1 Nott & 
McC. 512, 515 ; Rex v. Parker, 2 East 
P. C. 592, 1 Leach, 4th ed. 320, note ; 
Rex V. Hickman, 1 Leach, 4th ed. 318, 2 
East P. C. 593 ; United States v. Wiggles- 
worth, 2 Story; 369 ; Rawson u. The 
State, 19 Conn. 292 ; United States v. 



Wilson, Bald. 78, 102; The Harriet, 1 
Story, 251 ; Bell v. Dole, 11 Johns. 178 ; 
post, § 220. 

6 The Enterprise, 1 Paine, 32 ; United 
States V. Wigglesworth, 2 Story, 369; 
The People v. Howell, 4 Johns. 296 ; Com- 
monwealth V. Macomber, 3 Mass. 254; 
Kent u. The State, 8 Blackf. 163; post, 
§218. 

' Post, § 230, 232 ; Cearfoss v. The 
State, 42 Md. 403. 

8 Cornwall v. Todd, 38 Conn. 443. 
But see Daines v. Heath, 3 C. B. 938, 941. 
And see Alter v. Shepherd, 27 La. An. 207. 
Special Exemptions. — Correspondingly, 
therefore, statutes conferring special ex- 
emptions from the general burdens should 
be strictly construed. The State v. MiUs, 
5 Vroom, 177. See also Commonwealth 
u. Maryland, 32 Md. 501. 

8 Coleman v. Hart, 37 Wis. 180. 

'" United States v. Twenty-eight Pack- 
ages, Gilpin, 306, 326. And see Attorney- 
General V. Radloff, 10 Bxch. 84, 26 Eng. 
L. & Eq. 413. 

1' United States v. Hodson, 10 Wal. 
395, 406 ; Cliquot's Champagne, 3 Wal. 
114, 145. 

12 United States v. Buzzo, 18 Wal. 125. 
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forfeiture in the nature of punishment.^ The general object of 
revenue laws being remedial, the forfeitures and penalties by 
which they are enforced in civil forms of action do not, in prin- 
ciple, require so' strict a construction of the provisions which 
declare them as is given to laws inflicting imprisonment or death. 
But surely most of them should be deemed equal in this respect 
to the statutes which give double damages, and which, we have 
seen, are interpreted strictly.^ Still the doctrine of the courts 
appears to be, especially of late, that, even as to these provisions, 
the revenue laws shall be construed liberally, not in the extreme 
sense, yet not strictly, but in a sort of equipoise between the two 
interpretations.^ 

§ 195 a. Costs — are unknowa at the common law ; they are 
the mere creatures of statutes.* Where they are simply an in- 
demnity to the party receiving them,^ for his expenditures in the 
case, and the like, they would seem in reason to be remedial, 
reqniring a liberal construction ef the statute.^ On the other 
hand, where they are penal in their nature, the contrary must be 
the reasonable consequence. The question has not been much 
illumined by adjudication, but generally the statutes giving costs 
appear to have been strictly construed.' As to the English doc- 
trine, says a late writer : * " The Statute of Gloucester, giving 
costs, was held in one case to be remedial ; ^ and, though else- 
where it was said that statutes giving costs were to be construed 
strictly ,1" this dictum has been since declared to be ' hardly con- 
sistent with the principle upon which the Statute of Gloucester 
has been interpreted.' " ^^ 

1 United States v. Eighty-four Boxes Wigglesworth, 2 Story, 369 ; Dwar. Stat, 
of Sugar, 7 Pet. 453, 462, 463. And see 2d ed. 642 ; Rex v. Hymen, 7 T. R. 536 ; 
Clifton V. United States, 4 How. U. S. Walwinw. Smitli, 1 Salk. 177; The Mayor 
242. V. Davis, 6 Watts & S. 269. 

2 Ante, § 195, note. ■• Crim. Proced. L § 1313 ; The State 
8 United States v. Three Tons of Coal, v. Kinne, 41 N. H. 238. 

6 Bis. 379; United States v. One Hundred « Harold v. Smith, 5 H. & N. 381. 
Barrels Spirits, 1 Dil. 49, 2 Abb. U. S. « Durkln's Case, 2 Lewin, 163. 

305; UnitedStatesu. "Watts, 1 Bond, 580; ' Dent v. The State, 42 Ala. 514; 

United States v. Barrels of High Wines, Cone w. Bowles, 1 Salk. 205. 

7 Blatch. 459; United States v. Mynderse, 8 wilb. Stat. Law, 231, 232. 

7 Blatch. 483 ; Twenty-eight Cases, 2 » Ward v. Snell, 1 H. Bl. 10, 13. 

Ben. 63 ; United States v. Olney, 1 Abb. '<• Rex v. Glastonby, Cas. temp. Hardw. 

U. S. 275 ; United States v. Willetts, 5 355, 357; Cone v. Bowles, supra. 

Ben. 220 ; Taylor v. United States, 3 " Rex o. York, 1 A. & E. 828, 834, by 

How. U. S. 197. See also Adams v. Ban- Lord Denman, C. J. 
croft, 3 Sumner, 384 ; United States </. 
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Double Costs. — A statute allo"wing double costs is plainly- 
penal, to be construed strictly.^ Now, — 

§ 196. Strict and Liberal, to Different Clauses. — Each entire 
statute is not necessarily to be interpreted in one "way, but the 
clauses "will be dealt with differently when from their natures 
they are subject to different rules. For example, an act may be 
in part penal and in part remedial, and then the penal part will 
be construed strictly and the remedial liberally.^ Within this 
doctrine, — 

Penal, both Liberal and Strict. — While the parts of a penal 
statute which subject to punishment or a penalty are, from their 
odious nature, to be construed strictly,^ those which exempt from 
penal consequences will, because of their opposite character, re- 
ceive a liberal interpretation. Thus, — 

Trade, not qualified. — Lord Mansfield, speaking of the offence, 
under an old English statute, of exercising a trade — " set up, 
occupy, use, or exercise" — without the statutory qualifications, 
said : " The constructions made by former judges have been 
favorable to the qualifications of the persons attacked for exer- 
cising the trade, even where they have not actually served ap- 
prenticeships. They have by a liberal interpretation extended 
the qualifications for exercising the trade much beyond the letter 
of the act, and have confined the penalty and prohibition to cases 
precisely within the express letter." And, in the case in judg- 
ment, it appearing that the defendant had not served an appren- 
ticeship to the trade in question, consequently that he was not 
qualified within the letter of the statute, he was still held not to 
be within its penalties, though, having entered into a partnership 
with a qualified person, he had shared the profits and losses of 
the partnership, yet had not exercised the trade personally.* 
And, in general terms, — 

1 Prescott ■;. Otterstatter, 4 Norris, the least as an apprentice in manner and 
Pa. 534. See ante, § 193, note. form, &c.; nor to set any person on work 

2 Hyde v. Cogan, 2 Doug. 699, 706. in such mystery, art, or occupation, &o., 
8 Ante, § 119, 189 6, 192, 19.3, 195. except he shall have been apprentice as 
* Eaynard v. Chase, 1 Bur. 2, 6. The is aforesaid; or else, having served as an 

statute is 5 Eliz. c. 4, § 31, the material apprentice as is aforesaid, shall or will 

words of which are : " It shall not be become a journeyman, or be hired by the 

lawful for any person, &c. to set up, oc- year ; upon pain that every person wiU- 

cupy, use, or exercise any craft, mystery, ingly offending or doing the contrary 

or occupation now used or occupied with- shall forfeit and lose for every default 

in the realm, &c., except he shall have forty shillings for every month." 
been brought up therein seven years at 
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Liberal in favor of Defendants, strict against them — " Penal stat- 
utes," saj's Hawkins, " are construed strictly against the subject, 
and favorably and equitably for him."i Or, in tiie words of 
Gould, J. : " In expounding penal statutes, it is an established 
rule that the construction must be strict as against the defend- 
ant, but liberal in his favor." ^ And this compressing on the one 
side, and expanding on the other, constitute together what is 
meant by the books when they speak of construing this class of 
statutes strictly. So that not unfrequently the interpretation is 
carried further on the liberal side in these penal statutes than in 
any other.^ Again, — 

§ 1 97. Conflicting Demands for Strict and Liberal. — A single 
and indivisible provision of a statute may be such as to demand, 
for one reason, a strict interpretation, and a liberal for another. 
In which case the interpretation, thus subjected to two opposite 
forces, will not yield fully to either ; but it will be between the 
two extremes.* For example, — 

Imprisonment for Debt. — A statute authorizing imprisonment 
for debt is remedial because designed to coerce payment, and 
penal because depriving persons of their liberty. While, there- 
fore, it cannot on the one hand be overmuch condensed in the 
interpretation, it cannot on the other be extended to include 
cases not within its terms.^ Again, to present the doctrine in a 
somewhat different aspect, — 

Two Constructions as to Jurisdiction. — A statute creating a lim- 
ited jurisdiction should be construed strictly as to its extent,^ and 
liberally as to the mode of proceeding.' 

§ 198. Exceptions as to Strict, for Criminal Statute. — Even as 
against defendants, not every criminal statute is to be strictly 
construed. Thus, — 

Jurisdiction, again. — While, to the extent stated in the last sec- 
tion, and as to statutory jurisdictions out of the course of the 
common law,^ and perhaps in some other cases, jurisdictional 



1 1 Hawk. P. C, Curw. ed., p. 90, § 8. 

2 Myers u. The State, 1 Conn. 502, 
And see The State v. Upchurch, 9 Ire 
454, and the observations of Lord Mans 
iield in Rex v. Parlser, 2 East P. C. 692, 



* And see ante, § 195, 195 a. 

5 Hathaway v. Johnson, 55 N. T. 93, 
96, citing Sturges v. Crowninshield, 4 
Wlieat. 122, 200 ; Von HofEman v. Quin- 
cy, 4 Wal. 535. 



See also United States v. New Bedford ^ The State o. Anderson, 2 Tenn. 6 ; 

Bridge, 1 Woodb. & M. 401 ; Warrington Shawnee v. Carter, 2 Kan. 115. 

V. Furbor, 8 East, 242, 245. '• Russell v. Wheeler, Hemp. 3. 

8 Ante, § 191 ; post, § 199. s Hartley v. Hooker, Cowp. 528, 524; 
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statutes are strictly construed, the rule has nothing to do with 
the civil or criminal character of the suit. Jurisdictional and 
other like statutes made for the advancement of justice are 
remedial, to be interpreted liberally, equally in civil causes and 
in criminal.^ And a question of jurisdiction may be solved in 
favor of the tribunal exercising it, as well against the defendant 
in a criminal cause as in a civil ; the rule of strict construction 
does not apply .^ So, — 

The County — (Venue). — It is of little consequence to one 
arraigned for crime in what county he is tried, consequently legis- 
lative acts determining the venue — that is, the place of trial — 
are not construed strictly.^ Again, — 

Preliminary Arrest. — Though, in general, statutes authorizing 
imprisonment are of the penal class, to be strictly construed, a 
doubt may arise as to how far those of this sort which pertain 
simply to the procedure constitute an exception. Certainly a 
mere preliminary arrest is a step in aid of the remedy, and is in 
harmony with the common law, — two considerations indicating 
a liberal construction. And in apparent accord with this view 
is the established interpretation of the English sjtatute of 29 Car. 
2, c. 7, § 6. It forbade arrests on the Lord's day, " except in 
cases of treason, felony, or breach of the peace," and these words 
were extended by judicial interpretation to include all indictable 
offences.* On the other side, we have an interpretation given 
by the Court of Exchequer to a provision authorizing any con- 
stable of the London police " to take into custody, without war- 
rant, all loose, idle, and disorderly persons whom he shall . . . 
have good cause to suspect of having committed or intending to 
commit any felony, misdemeanor, or breach of the peace." It 
was held not to justify the arrest of one suspected of having com- 
mitted a misdemeanor, yet not alleged to have been " loose, idle, 
and disorderly ; " Pollock, C. B. observing, " In a case in which 
the liberty of the subject is concerned, we cannot go beyond the 

Hudson V. Tooth, 3 Q. B. D. 46 ; Pierce s People v. Hulse, 3 Hill, N. Y. 309, 

V. Hopper, 1 Stra. 249, 260; Walker v. 319; Nash i;. The State, 2 Greene, Iowa, 

Wynne, 3 Yerg. 62 ; Wakefield v. The 286 ; 2 Hawk. P. C, Curw. ed., c. 29, 

State, 5 Ind. 195 ; O'Brian v. The State, § 52. 

12 Ind. 369. 4 Crim. Prooed. I. § 207 ; Rawlins v. 

1 Mitchell V. Mitchell, 1 Gill, 66 ; The Ellis, 16 M. & W. 172, 10 Jur. 1039; Cecil 
State V. Towle, 48 N. H. 97. v. Nottingham, 12 Mod. 348, and the note 

2 Smith V. People, 47 N. Y. 380, 341. to Leach's ed. 
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natural construction of the statute." ^ These two cases are vari- 
ously distinguishable, and especially in this, that the Sunday 
arrest was lawful also at the common law, and the particular 
arrest without warrant was not.^ 

§ 199. Different Degrees of Strict and Liberal. — It is little else 
than repeating what has already been said ^ to add, that the con- 
structions of different statutes will be more or less strict or liberal 
according to the different pressures of the controlling principles. 
For the interpretation of no law, written or unwritten, comes 
from any one rule alone, but from all the legal reasons applicable 
to the case combined. One principle may bear more or less 
strongly in a particular direction and another in another, and the 
result will be the product of the combined forces. For example, 
a statute may be more or less penal, the consequence of which is, 
that the more severe the punishment it directs, and the heavier 
the crime, the more strict must be its interpretation ; * or two 
principles may operate in the same direction, and their power 
combined is greater than that of one alone ; or the one principle 
may press one way and the other another way. Thus, in con- 
struing statutes to prevent frauds, suppress public wrongs, or 
effect a public good, — objects which the law favors, — there is a 
pressure toward a liberal interpretation ; but, if they also provide 
a penalty, being a thing odious to the law, there is another pres- 
sure toward the strict rule ; so the balance may be in equipoise, 
or the one scale or the other may simply preponderate, according 
to the special circumstances of the case, or the views of the par- 
ticular judge.^ But rarely will any court so extend an enactment 
by construction as to involve penal consequences not within its 
express words. 

1 Bowditch V. Balohin, 5 Exch. 378. Commonwealth v. Snelling, 4 Binn. 379 
In the report, this statute is stated to be The State v. Upchurch, 9 Ire. 454 ; Eeg. 
2 & 3 Vict. c. 94, § 8. But this is a mis- v. McNeill, 1 Crawf. & Dix C. C. 80 
take, the chapter referred to being in one Commonwealth v. Fisher, 17 Mass. 46, 49 
section and on another subject. I find United States v. Moulton, 5 Mason, 537 
the provision in 2 & 3 Vict. c. 47, § 64, ante, § 193. 

but am not quite certain that this is the ^ See and compare Taylor v. United 

place meant. States, 3 How. U. S. 197 ; Fairbanks v. 

2 And see, on this general subject, Antrim, 2 N. H. 105 ; Abbott u. Wood, 22 
Jones u. Allen, 1 Head, 626. Maine, 541 ; Sickles v. Sharp, 13 Johns. 

' Ante, § 191, 193, 105, 196, 198. 497 ; Van Valkenburgh v. Torrey, 7 Cow. 

* The State u. Wilcox, 3 Yerg. 278 ; 252. 
Rex V. Mitchell, 2 East P. C. 936, 037 ; 
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§ 199 a. Statutory Changes. — We have seen that some statutes 
have interpretation clauses,^ which, of course, must be heeded by 
the interpreter. And, in some of our States, there are a few 
general rules made statutory ; whereof most, it is believed, are 
simply in affirmance of the common law, but occasionally there 
is an innovation thereon. Of the latter sort, — 

Liberal, for Penal Laws. — There are States in which the rule 
requiring penal statutes to be construed strictly is abolished by 
legislation.^ And in Iowa it is enacted that every statute shall 
" be liberally construed, with a view to promote its objects, and 
in furtherance of justice." ^ In this condition of the laws, will 
the courts hang or imprison a man by an equitable extension of 
a statute beyond the fair meaning of its words ? Not every 
act of legislation can, under a just application of judicial rules, 
do every thing which to the casual observation appears on its 
face. 

1 Ante, § 54, 55. 240 ; People v. Soto, 49 Cal. 67. And see 

2 Commonwealth v. Davis, 12 Bush, ante, § 55. 

s The State v. StoUer, 38 Iowa, 321. 
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CHAPTER XXIII. 

EXPOSITIONS OF THE STRICT INTERPRETATION. 

§ 199 b. Scope and Purpose. — Though, as just seen,i the pres- 
sure for a strict interpretation is not uniform in the cases wherein 
it prevails, so that a correct exposition in one instance is not 
necessarily a reliable guide for another, it, like the liberal,^ has 
in a general way its bounds. This chapter wiU attempt, by 
minuter investigations than were descended to in the foregoing 
ones,^ to discover with greater exactness what the bounds are. 

§ 200. Legislative Intent. — Equally in strict interpretation as 
in liberal, the object is simply to ascertain the true legislative 
will, — to arrive at which, is the end of all interpretation.* A 
rendering so strict as to defeat this will is never admissible.® 
Again, — 

other Rules — (Absurd — Eluded — Title — Preamble). — The 
rule of strict interpretation does not prevent our calling in the 
aid of other rules, and giving each its appropriate scope, yet not 
so as to overturn this one.^ For example, penal statutes, like 
others, are to be so construed as not to work an absurdity," or 
defeat their purpose, or the process of the court instituted for 
their enforcement,^ or be eluded ; ® and we may gather light con- 
cerning their meaning from the title and preamble.^" So, — 

§ 201. Intent Clear. — Where the legislative intent is clear 

' Ante, § 197, 199. 1 Rawson v. The State, 19 Conn. 292 ; 

2 Ante, § 189 (£-190 d. Commonwealth v. Loring, 8 Pick. 370 ; 

3 Ante, § 194 and places referred to. The Harriet, 1 Story, 251 ; ante, § 82. 

* Ante, § 70, 75, 82 ; The State v. s Bartolett o. Achey, 2 Wright, Pa. 

Brooks, 4 Conn. 446 ; Rawson «. The 273. Compare with ante, § 198. 

State, 19 Conn. 292 ; Commonwealth v. 9 The Emily and The Caroline, 9 

Loring, 8 Pick. 370 ; The Enterprise, 1 Wheat. 381, 388 ; Commonwealth v. Mo- 

Paine, 32 ; United States v. Wilson, Bald. George, 9 B. Monr. 8 ; ante, § 82. 

78 ; Pike v. Jenkins, 12 N. H. 255. m The State v. Stephenson, 2 BaUey, 

5 Walton V. The State, 62 Ala. 197. 334 ; The State v. Fields, 2 Bailey, 554 ; 

» The Harriet, 1 Story, 251 ; Pike v. The State u. Smith, Cheves, 157 ; ante, 

Jenkins, 12 N. H. 255. § 46, 48-51. 
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without interpretation, this rule is, with all the others, quiescent.^ 
Its mission is simply to illumine what is obscure, and help what is 
weak. Therefore the propositions of this chapter are to be ap- 
plied only where there is occasion for them, — in cases of doubt, 
not doubt in the uninformed, but in the educated, legal mind. 
Now, — 

§ 202. Propositions. — Remembering that what is to be con- 
strued strictly is not to be uniformly pressed within the narrow- 
est limits permissible in strict interpretation, for the degrees of 
strictness vary,^ let us examine the subject of this chapter under 
the following propositions. 

§ 203. First. Equally in strict interpretation as in liberal, the 
statutes may be extended by other provisions of statutory law, and 
by the common law, combining with them : — 

Explained elsewhere. — This doctrine, as to all kinds of statutes, 
is explained in a previous chapter. And the reader there ob- 
served, that the illustrations of it are largely from criminal 
statutes, the construction of which is strict.^ But it is a doc- 
trine of the effect of the statutes, not of their interpretation. 

§ 204. Secondly. The rule of strict interpretation is not vio- 
lated by permitting the words of the statute to have their full 
meaning, or the more extended of two meanings. Otherwise 
expressed, — 

Meaning Intended. — As already seen,* the meaning intended 
by the legislature is to prevail in strict construction, the same as 
in any other. And though, by the general rule, legal and other 
technical words are to be rendered in their narrow technical 
sense,^ they may, even in strict construction, have their wider 
popular meaning when the court is able to see that the legisla- 
ture so intended. And all the words are to be taken in such a 
sense, bent neither one way nor the other, as will best manifest 
the legislative intent.^ Thus, — 

1 Ante, § 191 and places referred to. to the six sections next following ; also, 

2 Ante, § 196, 197, 199 b. Kex v. Glorer, 2 Russ. Crimes, 3d Eng. 
8 Ante, § 128-130, 134-137, 139-144. ed. 146; Eeg. o. Hale, 2 Car. & K. 326; 
* Ante, § 200. Bex v. Taylor, Russ. & By. 373 ; Stone, 
5 Ante, § 96, 99. v. The State, Spencer, 401 ; Hodgman v. 
« Pike V. Jenkins, 12 N. H. 255; Peo- People, 4 Denio, 235; Rex v. Hickman, 

pie V. Howell, 4 Johns. 296 ; The Mayor 1 Leach, 4th ed. 318, 2 East P. C. 593 ; 

V. Davis, 6 Watts & S. 269 ; The State Rex v. Parker, 2 East P. C. 592, 1 Leach, 

V. Powers, 36 Conn. 77. For illustra- 4th ed. 320, note ; The State v. Anone, 2 

tions of this doctrine, see the cases cited Nott & McC. 27 ; Reg. u. Bowden, 2 
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§ 205. " Subject." — A foreigner living in England under the 
sovereign's protection is an English subject, within an act of Par- 
liament defining crimes ; " but it was admitted, that, if the stat- 
ute had said natural-born subject, &c., it would not have extended 
to him." 1 

" Not authorized by Law" — (Lottery). — An act of one of our 
States, making penal the sale of lottery tickets in " any lottery 
not authorized by law," prohibits the sale of tickets in lotteries 
authorized by the laws of other States and countries, unless also 
authorized by some law, either Federal or State, having force in 
the particular locality.^ And — 



Moody, 285, 1 Car. & K. 147 ; Reg. v. 
Charretie, 13 Q. B. 447 ; Reg. v. Wallace, 
2 Moody, 200 ; Commonwealth v. Stearns, 

2 Met. 343 ; Smith v. Commonwealth, 4 
Grat. 5S2 ; Commonwealth c^. Phillips, 11 
Pick, 28 ; Commonwealth v. Smith, 14 
Mass. 374 ; Rex v. Willoughby, 2 East 
P. C. 944 ; Rex v. Shepherd, 2 East P. C. 
944 ; 8. c. nom. Rex v. Sheppard, 1 Leach, 
4th ed. 226 ; Hopkins v. Commonwealth, 

3 Met. 460 ; Commonwealth v. Briggs, 5 
Met. 559 ; Commonwealth v. Homer, 5 
Met. 555; Rex v. Foster, 7 Car. & P. 495; 
Rice V. Commonwealth, 12 Met. 246; The 
State V. CuUum, 2 Speers, 581 ; People 
V. Mather, 4 Wend. 229, 255 ; The State 
11. Taylor, 2 McCord, 483 ; The State u. 
Bell, 3 Ire. 506 ; Linney v. The State, 6 
Texas, 1 ; Hudgins v. The State, 2 Kelly, 
173 ; Downman v. The State, 14 Ala. 
242 ; Commonwealth v. Pash, 9 Dana, 
31 ; Cole v. Commonwealth, 8 Dana, 31 ; 
The State v. Gumey, 33 Maine, 527 ; The 
State u. Robinson, 33 Maine, 564; Rex 
V. Moore, 2 Car. & P. 235, 1 Moody, 122; 
Commonwealth v. Smith, 7 Pick. 137; 
Commonwealth v. Kneeland, 20 Pick. 
206 ; Ream v. Commonwealth, 3 S. & E. 
207 ; Reg. v. Oldham, 14 Eng. L. & Eq. 
568, 2 Den. C. C. 472 ; Reg. v. Wiley, 1 
Eng. L. & Eq. 567, 2 Den. C. C. 37 ; Col- 
lins V. The State, 14 Ala. 608 ; The State 
V. Pearson, 2 Md. 310; The State v. Gir- 
kin, 1 Ire. 121 ; The State v. Crawford, 
2 Der. 425; Bell's Case, Foster, 430; 
Reg. V. West Riding of Yorkshire, 2 Eng. 
L. & Eq. 296 ; Rex v. Ridgeley, 1 East 
P. C. 171 ; 8. c. nom. Rex v. Ridgelay, 1 
Leach, 4th ed. 189 ; Angel v. Common- 
wealth, 2 Va. Cas. 228 ; United States v. 
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Brewster, 7 Pet. 164; United States v. 
Staats, 8 How. U. S. 41 ; United States v. 
Bailey, 9 Pet. 288 ; People v. Hennessey, 
15 Wend. 147 ; The State v. Stutson, Kir- 
by, 52 ; White v. Commonwealth, 4 Binn. 
418 ; The State v. Carr, 5 N. H. 367 ; 
Bagley v. The State, 1 Humph. 486 ; Reg. 
V. Evans, Car. & M. 298 ; The State v. 
Britt, 3 Dev. 122 ; Rex v. Cornwall, Euss. 
& Ry. 336 ; The State v. Findlay, 2 Bay, 
418 ; Eex v. Beacall, 1 Car. & P. 310, 454 ; 
Thomas v. Commonwealth, 2 Leigh, 741 ; 
Nancy «. The State, 6 Ala. 483; Eex v. 
Wyer, 1 Leach, 4th ed. 480 ; Eex v. Eeek- 
spear, 1 Moody, 342 ; Eex v. Cox, 1 
Moody, 337, 5 Car. & P. 297 ; James v. 
Elder, 23 Missis. 134 ; The State v. Glace, 
9 Ala. 283 ; Eex u. Eobinson, 2 Stark. 
485 ; Eex v. Thomas, 2 East P. C. 605, 2 
Leach, 4th ed. 877 ; Rex v. Rowley, Euss. 
& Ey. 110; Eeg. u. Mence, Car. & M. 234; 
The State u. Brown, 4 Port. 410 ; Eed- 
man v. Sanders, 2 Dana, 68 ; United 
States V. Jones, 3 Wash. C. C. 209 ; The 
State V. Smith, 32 Maine, 369; Common- 
wealth V. Houghton, 8 Mass. 107 ; Brown 
V. Commonwealth, 8 Mass. 59 ; Common- 
wealth V. Whitmarsh, 4 Pick. 233 ; The 
State V. Blythe, 3 McCord, 363; The 
State V. ClarksTille and R. T. P. Co. 2 
Sneed, 88 ; Walton v. The State, 62 Ala. 
197 ; Bowden v. The State, 2 Texas Ap. 
56. 

' 1 East P. C. 53, 54 ; Anonymous, J. 
Kel. 38, referring to Calvin's Case, 7 Co. 
1,6 6. 

2 Commonwealth v. Dana, 2 Met. 329. 
And see post, § 959 ; People n. Warner, 
4 Barb. 314 ; Commonwealth v. Cone, 2 
Mass. 132 ; Sims v. Sims, 75 N. Y. 466. 
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Kidnapping by Foreign Command. — A provision tO punish those 
who, without lawful authority, forcibly confine any person in 
this State, or carry any person out of the State against his will, 
extends to soldiers coming from another State, by order of its 
military powers, while it is under martial law in a time of civil 
insurrection, to seize and carry back its insurgent citizens found 
here.^ 

Otherwise as to other States, &c. — (Larceny of " Bank-note " — 
Betting on Election— "Exportation")-: — A statute forbidding the 
larceny of " any bank-note " extends to bank-notes of other 
States ;^ against betting " upon any election in this State," to a 
betting, within this State, on an election for President of the 
United States.^ So the words " designed for exportation" in the 
inspection laws of a State, refer to exportation to another of the 
United States, as well as to a foreign country.* 

§ 206. Forging " Order." — The English statute of 7 6reo. 2, 
c. 22, against the forging of orders for the payment of money, 
and the like, was not confined in its interpretation to commer- 
cial transactions ; but extended to an order, drawn by a justice 
of the peace on a high constable or treasurer, to pay a reward." 
So — 

" street, Lane, Passage-way " — (Smoking in). — The Massachu- 
setts statute imposing a penalty on " any person who shall 
smoke, or have in his possession, any lighted pipe or cigar in 
any street, lane, or passage-way" in Boston, applies to all open 
ways, used for purposes of travel, though not legally established 
as such.^ 

§207. "Dwelling-house" — (Jail). — A jail is held to be an 
" inhabited dwelling-house," within the statutes against arson.' 

1 Commonwealth ». Blodgett, 12 Met. And see further, as to the meaning of 
66. this and kindred terms, post, § 325-335. 

2 Cummings v. Commonwealth, 2 Va. « Commonwealth v. Thompson, 12 
Cas. 128. Forgery. — The same prin- Met. 231. Compare with Crim. Law, II. 
eiple applies to the forging, in this State, § 1267. 

of a deed of lands lying in another State. ' People v. Cotteral, 18 Johns. 115 ; 

People V. Flanders, 18 Johns. 164. And Commonwealth v. Posey, 4 Call, 109. So 

see Bex o. McKeay, 1 Moody, 130 ; Eex it is a " house." Rex o. Donnavan, 1 

u. McKay, Russ. & Ry. 71. Leach, 4th ed. 69 ; s. c. nom. Rex v. 

8 Quarles v. The State, 5 Humph. 561 ; Donnevan, 2 East P. C. 1020 ; Stevens v. 

Givens v. Rogers, 11 Ala. 543. Commonwealth, 4 Leigh, 683. And see 

« Commonwealth v. King, 1 Whart. post, § 279, 285, 289. Yet in the jury 

448. case of Reg. (.. Connor, 2 Cox C. C. 65, 

* Rex w. Graham, 2 East P. C. 045. Parke, B. ruled that a jail was not, under 
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"Advertisement" — (Sigu-board — Lotteries). — A sign-board, 
at a person's place of business, giving notice of lottery tickets 
being for sale there, is an " advertisement ; " and, if erected 
before the passage of the act making the advertising of lottery 
tickets penal, a continuance of it is within the act.^ 

§ 208. " Erect and Build " — (Wooden Building — Suffer to re- 
main — Alter). — To elevate and enlarge a wooden building, in a 
way materially to alter its character, is to " erect and build " 
it, within statutes and ordinances for preventing the spread of 
fires in populous places.^ But to make mere internal alterations 
therein, and apply it to a new use, — as, to convert a meeting- 
house or a joiner's shop into a dwelling-house, — is not to " erect 
and build " it.^ Nor is it such to remove a building from one 
part of a lot to another,* or to suffer one to remain which was 
built before the passage of the statute.^ Again, — 

" Wooden Building." — A building partly of wood and partly of 
brick, called brick-pane, has been held not to be a " wooden 
building " within a penal statute of this class ; though, had the 
statute been remedial, the result would have been otherwise.® 
So,— 

§ 209. " Crew." — Where a statute made it an offence for "any 
master or other officer" of a vessel maliciously to "beat, wound, 

the circumstances of the case, a " house " ' Douglass v. Commonwealth, 2 Rawle, 
within the statute then in question. He 262. And see Tuttle v. The State, 4 
said that, in the above case of Rex v. Conn. 68; McGary w. People, 45 N. Y. 153. 
Donnevan, referred to as in 2 W. Bl. And see post, § 292. So, Nuisance. — 
682, "it was held that a jail was a house Under statutes against the "erecting" of 
within the meaning of the words 'any buildings which may become nuisances, 
house ' in the statute 9 Geo. 1, c. 22 ; but one " erects " a livery stable who enlarges 
there the jailer's house was a part of the and fits up a dwelling-house for use as 
jail, and the court gave this as the reason such. Hastings v. Aiken, 1 Gray, 163. 
for their decision. A jail is not a house ^ Booth v. The State, 4 Conn. 65. 
at common law." There is no reference * Brown !>. Hunn, 27 Conn. 332. 
to any authority for this dictum. It is a " The State v. Brown, 16 Conn. 54; 
place where people, though prisoners, Tuttle a. The State, 4 Conn. 68. So, 
are under the protection of the law, " Receiving." — Keeping possession of a 
and eat, drink, and sleep. One, there- thing is not within a statute against "re- 
fore, would find it difficult to suggest a ceiving" it. Attorney- General v. King, 
reason why it is not both a house and a 5 Price, 195. And, " Spread Awning." 
dwelling-house. In the facts of this case, — A city ordinance forbidding any per- 
the jail was used only as a lock-up, and son " to spread any awning," &c., is not 
it was under the same roof with the violated when the person continues to 
court-house, — circumstances, perhaps, keep spread an awning spread before, 
which properly varied the result. The State v. Cleaveland, 3 R. I. IIT. 

' Commonwealth u. Hooper, 5 Pick. « Stewart v. Commonwealth, 10 Watts, 

42. See post, § 958. 306, decide(J on a city ordinance. 
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or imprison any one or more of the crew," the word " crew " was 
held to include the under-officers as well as the common seamen ; 
consequently a master committed the offence by imprisoning his 
first mate.^ 

"Goods and Merchandise" — "Personal Goods." — The luggage 
of a steamboat passenger is "goods or merchandise," within a 
statute against larceny from any vessel in any navigable river ; ^ 
but the words "personal goods," in another criminal statute, 
have been held not to include chose» in action? 

" Materials for Lottery." — Books kept in relation to the pro- 
ceedings of a lottery are " materials for a lottery." * 

§ 210. " Pedler, Hawker, Petty Chapman." — One who carries 
about goods, offering them for sale, is held to " trade, deal, and 
trafi&c " in them, " as a pedler, hawker, or petty chapman." ^ 
And — 

" Deal in Selling." — To sell spirituous liquors in a single instance 
is to "deal in the selling " of them.^ But — 

" Dealer." — The word " dealer " alone, in a variety of statutes, 
including criminal ones, is held not to be satisfied by a single in- 
stance of traffic' 

Causing False Entry — False Statement. — A woman in England 
went to a register of births, to have registered the birth of a 
child. She stated the necessary particulars, every one of which 
was false ; and, when he had written the entry, she signed it as 
the person giving the information. This was held to constitute 
the felony of causing a false entry, within the words of 6 & 7 

^ United States v. Winn, 3 Sumner, adopted ; and the analogy of the com- 

209. As to the meaning of the word mon law, in respect to larceny, may well 

" mariner," see Brush v. Bogardus, 8 furnish the proper rule for decision." See 

Johns. 157. post, § 344, 345. 

2 Stat. 7 & 8 Geo. 4, c. 29, § 17 ; Eex < Commonwealth v. Dana, 2 Met. 329. 
V. Wright, 7 Car. & P. 159. See post, 5 Merriam v. Langdon, 10 Conn. 460. 
§ 344, 345 ; Chamberlain u. Western See, however. Page v. The State, 6 Misso. 
Transp. Co. 44 N. Y. 305. 205. 

3 United States o. Davis, 5 Mason, » The State v. Paddock, 24 Vt. 312. 
356, the court observing : " It is true the And see The State v. Von Glon, 1 McMul. 
words ' goods or chattels ' may, in the con- 187. For more on this expression and 
struction of wills, include bonds, notes, others of the sort, see post, § 1016-1018, 
bank-bills, &c. ; but this is upon the pre- 1089, 1092. 

sumed intention of the testator, where a ' Carter v. The State, 44 Ala. 29 ; 

liberal exposition of his words is allow- Overall v. Bezeau, 37 Mich. 506 ; Barton 

able, and upon principles derived from v. Morris, 10 Philad. 360. And see The 

the civil and canon law. But in penal State v. Yearby, 82 N. C. 561. 
statutes a more strict construction is 
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"Will. 4, c. 86, § 43, " shall wilfully insert or cause to be inserted, 
&c., any false entry of any birth," &c, ; and not merely the mis- 
demeanor, under § 41, of making a " false statement." ^ 

§ 211. " Stage, &o. of Manufacture." — Goods remain in "a stage, 
process, or progress of manufacture," after the texture is com- 
plete, until brought into a fit condition for sale.^ 

" "Within ten Feet " of Road, Foot-path. — Where a statute pro- 
hibits the erection of buildings within ten feet of a particular 
road, and directs that the foot-path be deemed part of the 
road, a building within ten feet of the foot-path is within the 
prohibition.^ 

" Deliver Manifest." — The captain of a vessel does not deliver a 
manifest of his cargo, within a statutory requirement, unless the 
manifest he delivers is true.* 

" Disturb Congregation." — If it is made penal to " disturb any 
congregation assembled in any church, meeting-house, or other 
place of religious worship," a Methodist camp-meeting, on camp- 
ground, at times when religious services are not actually pro- 
gressing, is within the protection.^ 

" ■Woman." — A girl under twelve years of age, not attained to 
puberty, is a "woman," within the former statute of Virginia 
making it felony, punishable by death, for a slave, free negro, or 
mulatto to attempt to ravish a white woman.^ But such a girl 
is not included in the word " woman " in every statute of this 
sort.' 

Sale of Services. — To sell the services of a slave is to sell the 
slave within a former act to prevent the introduction of this class 
of persons into the State.^ So — ( 

" Lottery Ticket." — A quarter-ticket in a lottery is a lottery 
ticket.^ And — 

" Mould, &c. adapted to Coining." — A statute against being pos- 
sessed of any mould, pattern, die, &c., adapted to coining, is 

1 Reg. V. Dewitt, 2 Car. & K. 905. 624. More particularly, see Crim. Law, 
And see Reg. v. Brown, 2 Car. & K. 504 ; II. § 302-305. 

Smith V. The State, 5 Humph. 163 ; Rex ^ Commonwealth v. Watts, 4 Leigh, 
V. Harley, 4 Car. & P. 369. 672 ; Charles v. The State, 6 Bng. 389, 

2 Rex V. Woodhead, 1 Moody & R. 406, 410. 

549. 7 Commonwealth !). Bennet, 2 Va. Cas. 

8 Rex V. Gregory, 2 Nev. & M. 478, 5 235. 
B. & Ad. 655. 8 Link !■. Beuner, 3 Caines, 325. 

* Phile V. The Anna, 1 Dall. 197. » Freleigh v. The State, 8 Misso. 608. 

' Commonwealth v, Jennings, 3 Grat. 
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violated by having one half, or any smaller part, of such appa- 
ratus,^ or the apparatus to make one side only of a counterfeit 
coin.2 

§ 212. Thirdly. It is not a violation of the rule of strict con- 
strudtion to give the words of a statute a reasonable meaning, 
according to the intent of the makers, disregarding captious objec- 
tions, and even the demands of an exact grammatical propriety? 
Thus, — 

"Person" — (State — Corporation). — In this class of statutes 
as in others, the State,* United States,^ or a corporation^ may be 
included in the word " person." But such is not necessarily the 
construction ; "^ as, for example, not in every statute has the word 
" person " been held to extend to a corporation.^ The rule would 
seem to be, that prima facie it does,^ because a corporation is an 
artificial person created by the law ; '" but considerations of the 
subject, object, and connected words of the particular statute 
may lead to the contrary result.^^ So, — 



1 The State v. Griffln, 18 Vt. 198. 

2 Commonwealth u. Kent, 6 Met. 221. 
A Part, in Larceny. — See, under Stat. 
14 Geo. 2, 0. 6, as to kiUing a sheep with 
intent to steal a part of the carcass, Rex 
V. Williams, 1 Moody, 107 ; Rex v. Clay, 
Russ. & Ry. 387. 

3 For illustrations of this doctrine, 
see the cases cited to this and the next 
four sections; also Commonwealth v. 
Martin, 17 Mass. 359 ; Commonwealth v. 
Keniston, 5 Pick. 420 ; The State v. Mairs, 
Coxe, 453 ; Rex v. Atkinson, Russ. & Ry. 
104; Rex v. Harris, 7 Car. & P. 446; 
Rex V. Shadbolt, 5 Car. & P. 504 ; Com- 
monwealth V. Loring, 8 Pick. 370. 

* Stewart v. The State, 4 Blackf. 171 ; 
Martin v. The State, 24 Texas, 61. 

5 The State v. Herold, 9 Kan. 194. 

^ Germania v. The State, 7 Md. 1 ; 
Planters and Merchants' Bank o. An- 
drews, 8 Port. 404 ; People v. Utica Insur- 
ance Co., 15 Johns. 358, 381 ; Pisher v. 
Horicon Iron and Man.' Co., 10 Wis. 351 ; 
Miller u. Commonwealth, 27 Grat. 110; 
People V. May, 27 Barb. 238 ; Beaston v. 
Farmers' Bank, 12 Pet. 102, 134; Society, 
&c. V. New Haven, 8 Wheat. 464 ; Olcott 
V. Tioga Raiboad, 20 N. Y. 210 ; Bartree 
V. Houston, &c. Raikoad, 36 Texas, 648 ; 



Norris v. The State, 25 Ohio State, 217; 
Newcastle Corporation, 12 CI. & P. 402; 
Memphis w. Laski, 9 Heisk. 511. See The 
State V. Ohio and Mississippi Railroad, 23 
Ind. .362. Of this there seems to have 
been formerly some doubt. See Rex v. 
Harrison, 1 Leach, 4th ed. 180, 2 East P. 
C. 926, 988 ; Rex v. Jones, 1 Leach, 4th 
ed. 366, 2 East P. C. 991. 

' The State v. Bancroft, 22 Kan. 170 ; 
In re Fox, 52 N. Y. 530; United States v. 
Fox, 94 U. S. 315. 

8 The State v. Cincinnati Fertilizer 
Co. 24 Ohio State, 611, a case which in 
some of the other States would probably 
be held the other way. 

3 Miller v. Commonwealth, 27 Grat. 
110; In re Oregon Bulletin Publishing, 
&c. Co. 13 Bankr. Reg. 199 ; Douglass v. 
Pacific Mail Steamship Co. 4 Cal. 304; 
Northwestern Fertilizing Co. e. Hyde 
Park, 3 Bis. 480. 

1° Crim. Law, 1. § 417 ; Louisville, &c. 
Railroad v. Commonwealth, 1 Bush, 250 ; 
Douglass V. Pacific Mail Steamship Co., 
4 Cal. 304. 

1' Pharmaceutical Society v. London, 
&c. Supply Assoc. 5 Ap. Cas. 857, in 
which the H. of L. held the word " per- 
son " in 31 & 32 Vict., c. 121, not to in- 
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§ 213 INTEEPRBTATIOSr. [BOOK n. 

Continued — (Negro — Indian — Judge). — A negro,^ Indian ,2 
or judge holding court,^ may be comprehended under this word 
" person." Again, — 

Masculine includes Feminine — (" His " — " Man " — " Woman "). 
— A woman may be meant by the masculine pronoun "his."* 
And, in a statute not penal,^ probably also in a penal one, she 
may be by the word " man." 

"Sheep." — The word " sheep " may include a ewe® or a lamb." 
And — 

"Cattle" — may comprehend horses,^ geldings,^ asses,^" pigs," 
and sheep.i^ Moreover, — 

§ 213. Singular and Plural. — The singular number may be 
comprehended in the plural. For example, — 

"Bank-notes," "Bills obligatory" — (Larceny). — A statute making 
it felony to purloin .from the post-office "bank-woies" is broken 
by taking a single bank-note .^^ And one punishing the larceny 
of " hills obligatory " is infringed when a single bill obligatory is 
stolen." So, — 

" Tippling-houses " — (Lord's Day). — Under a statute declaring 
it an offence " to keep open tippling-AoMses on the Sabbath day," 
a person may incur the guilt by so keeping open one tippling- 
house.^^ But, — 

"House," " Dwelling-house." ^ Between "house" and "dwell- 
ing-house " there is a distinction which, though nice, is palpable 
in the law.^® Therefore when the legislature had taken away 
clergy from the felony of burning a dwelling-ho\xs,Q, one con- 
clude a corporation, sustaining the Court ' Rex v. Moyle, 2 East P. C. 1076. 
of Appeal in 5 Q. B. D. 310, and overrul- 9 Rex v. Mott, 2 East P. C. 1075, 1 
ing the Queen's Bench division in 4 Q. Leach, 4th ed. 73, note. 
B. D. 313 ; Saint Leonards, Shoreditch, lo Rex v. Whitney, 1 Moody, 3. 
V. Pranklin, 3 C. P. D. 377 ; Common- " Rex v. Chappie, Russ. & Ry. 77 ; 
wealth V. Phoenix Bank, 11 Met. 129, Decatur Bank v. St. Louis Bank, 21 Wal. 
149. 294. 

1 The State v. Peter, 8 Jones, N. C. 12 United States v. Mattock, 2 Saw. 148. 
19 ; Hammond v. The State, 14 Md. 135. See post, § 245-248. 

^ United States v. Shaw-mux, 2 Saw. is jjex v. Hassel, 1 Leach, 4th ed. 1, 2 
364. East P. C. 598. 

' Bass V. Irvin, 49 Ga. 436. '* Commonwealth v. Messinger, 1 Binn. 

* Rex V. Smith, Russ. & Ry. 267. 273. 

6 Smith V. Allen, 31 Ark. 268. « Hall v. The State, 3 Kelly, 18. So, 

5 Reg. V. Barran, Jebb, 245 ; Reg. v. in another sort of case, under a grant to 
Bannam, 1 Crawf. & Dix C. C. 147. " orphans " a single orphan will take. 

' Reg. V. Spicer, 1 Car. & K. 699 ; The Averit 0. AUeam, 23 Ga. 382. 
State V. Tootle, 2 Harring, Del. 541. w Post, §§ 277, 289. 
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CHAP. XXIII.] EXPOSITIONS OF THE STKICT. § 215 

victed of burning a house, omitting the word " dwelling," was 
held not to be excluded therefrom.' Again, — 

§ 214. " Demolish " — " Destroy." — To consume a house by fire 
is to demolish it ; ^ and to destroy the parts of a thrashing ma- 
chine, which the owner has taken down in apprehension of a 
mob, is to destroy the machine.^ 

" Similar Pieces " — (Counterfeiting). — A statute against having 
in possession ten similar pieces of gold or silver counterfeit coin 
is violated if the offender has ten pieces of either kind, though 
not all of the same denomination.* 

standing a Jack. — Under the prohibition of standing a jack 
without license, and letting him to mares for profit and hire, an 
unlicensed standing under a contract to purchase the mules at a 
price below their value, was held to constitute the offence.^ 

§ 215. False Grammar — and other verbal inaccuracies no more 
impair a statute which is to be construed strictly than any other.^ 
For example, — 

" Sell from." — An Alabama act made it punishable to " buy, 
sell, or receive from any slave " certain things without his mas- 
ter's consent. And it was held to be infringed by a sale to the 
slave ; for its obvious meaning should not be defeated by the in- 
accurate use of a preposition.^ So — 

Rejecting " of" — (Carnal Abuse). — In the following statute of 
Missouri, the second "of" — printed in italics — is rejected in 
the construction : " If any guardian of any white female under 
the age of eighteen years, or of any other person to whose care 
or protection any such female shall have been confided, shall 
defile her by carnally knowing her," &c. ; and thus its penalties 

1 The State v. Sutcliffe, 4 Strob. 372. * Brown v. Commonwealth, 8 Mass. 
But see Commonwealth v. Posey, 4 Call, 59, 71. And see Commonwealth v. Whit- 
109. marsh, 4 Pick. 233 ; Commonwealth v. 

2 Reg. o. Howell, 9 Car. "& P. 437 ; Smith, 7 Pick. 137. Yet, consistently 
Reg. o. Harris, Car. & M. 661. And see with this, the court said in Brown v. Com- 
Reg. V. Bowen, 1 Den. C. C. 22. monwealth : " To be convicted of the 

8 Rex V. Mackerel, 4 Car. & P. 448. crime, the prisoner must be proved to 

And see Rex v. Fidler, 4 Car. & P. 449. have had in his possession at least ten 

A similar rule prevails as to the halves of gold pieces, or ten silver pieces." p. 71. 

bank-notes cut apart, and so sent in a Sedgwick, J. A"nd see ante, § 94, 95 ; 

letter for greater safety. Rex v. Mead, Crim. Law, II § 286, 288. 
4 Car. & P. 535. Destroy Vessel. — As ^ Commonwealth v. Harris, 8 B. Monr. 

to what is destroying a vessel, see United 373. 

States V. Johns, 1 Wash. C. C. 863; Crim. « Ante, § 79, 81 ; post, § 243. 
Law, I. § 570, note. ' Worrell v. The State, 12 Ala. 732. 
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§ 216 TNTEEPEETATION. [BOOK II. 

extend to persons in care who are not guardians, as well as to 
those who are.^ 

§ 216. On the other hand, — 

Fourthly. The words of a penal or other statute requiring a 
strict construction must not he extended heyond what they will fairly 
and reasonably hear? Thus, — 

"Beat" — "Assault." — Pulling a person to the ground and 
holding him there is not " beating " him.^ And where an act 
makes an assault indictable it means a real assault, not a con- 
structive one.'* 

"Wound inflicted." — A wound incurred by forcing a part of 
one's body against a weapon with which another is attacking him, 
is not a wound inflicted by the other.^ 

" Ship or Vessel." — An open boat is not a " ship or vessel," 
within the acts of Congress of 1820 and 1823, prohibiting com- 
mercial intercourse with the British colonies.^ 

" Stack of Straw." — A stack, of which the lower part is cole- 
seed '' straw, and the upper is wheat stubble, is not a stack of straw.^ 

"Officer" — (Resisting). — One specially deputed by a justice 
of the peace, under authority of a statute, to serve a particular 
process, the Vermont court has held, is not an " ofiQcer " within a 
provision making it criminal to "impede or resist any officer" in 
the execution of his office.^ 

' The State v. AcufE, 6 Misso. 54. Leach, 4th ed. 680, 2 East P. C. 586 ; Eex 

2 Tor illustrations of this doctrine, see, v. Davis, 2 East P. C. 593, 1 Leach, 4th 

besides the other cases cited to this sec- ed. 496, note ; The State «. Pinchback, 2 

tion and the next, the following : The Mill, 128 ; Leonard v. Bosworth, 4 Conn. 

State f. Jim, 3 Murph. 3 ; Rex v. Snell, 421 ; Gulp v. The State, 1 Port. 33 ; Rex 

2 Moody & R. 44 ; The State v. Smith, v. Pike, 1 Leach, 4th ed. 317, 2 East P. C. 

Cheves, 157 ; Eex v. Mountford, 7 Car. & 647 ; Wash v. The State, 14 Sm. & M. 

P. 242, 1 Moody, 441 ; Rex v. Aris,6 Car. 120 ; United States v. Pearce, 2 McLean, 

& P. 348 ; United States «. Tenbroek, 2 14 ; Reg. v. Thorn, Car. & M. 206 ; Moore 

Wheat. 248 ; Williams v. The State, 12 v. The State, 13 Sm. & M. 259. 
Sm. & M. 58; Commonwealth v. Catlin, s Rgg. „. Hale, 2 Car. & K. 326. 

1 Mass. 8 ; Willington v. Stearns, 1 Pick. * The State v. Freels, 3 Humph. 228 ; 
497 ; Eeg. v. Deneny, Jebb, 255 ; Rex v. Evans o. The State, 1 Humph. 394 ; 
Pateman, Russ. & Ry. 455 ; Reg. v. San- Humphries v. The State, 5 Misso. 203. 
ders, 9 Car. & P. 79 ; Lord Duffus's Case, ^ Rex w. Beckett, 1 Moody & R. 526. 

2 Comyns, 440 ; Rex u. Nixon, 7 Car. & For the meaning of " Wound," see post, 
P. 442; Calvert v. Commonwealth, 5 B. § 314. 

Monr. 264 ; Rex w. Richardson, 6 Car. & 6 United States v. An Open Boat and 

P. 835; The State v. Briley, 8 Port. 472 ; Lading, 5 Mason, 120. 
Rex V. Wakeling, Russ. & Ry. 504 ; Reg. ' A species of cabbage. 

V. Adams, Car. & M. 299 ; Hiokerson « Rex v. Tottenham, 7 Car. & P. 237. 

V. Benson, 8 Misso. 8 ; The State v. Shoe- 9 The State v. McOmber, 6 "Vt. 215. 

maker, 7 Misso. 177; Rex v. Palmer, 2 Possibly not all courts would so hold; 
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CHAP. XXriI.] EXPOSITIONS OF THE STRICT. § 218 

" Implements of Gaming." — Game-cocks, being live animals, are 
not " implements " of gaming.^ 

Located "in" — ("Wooden Building). — An act made penal, 
among other things, the erection, to any building, of a wooden 
addition having " in " it a chimney or fireplace. And an addi- 
tion warmed from a chimney and fireplace put solely in the old 
part, for the exclusive accommodation of the new, was held not 
to be within the inhibition.^ 

§ 217. " Security for. Money." -r- Money, which means simply 
what is legal tender,^ is not indicated by the words " security for 
money." * 

"Instrument, Arms," &o. ■ — (Escape). — A writing, informing a 
prisoner that he has a friend, and may be released from confine- 
ment, is not "any instrument, arms, or other thing calculated to 
aid his escape."* 

" Alter " — (Forgery). — One does not " alter " ^ bank-bills, who 
so cuts them as, by putting the parts together, to make a greater 
number.'' 

" Countersigned," &o. — (Forgery). — A counterfeit bill on an 
existing bank, the cashier's name wherein is fictitious, is not 
in the similitude of a bank-bill "countersigned by the cashier 
thereof." 8 

"Greater or other Fees" — (Extortion). — A statute against 
" any officer taking greater or other fees " than are prescribed in 
it, is not violated by one who, out of office, receives such fees for 
services rendered while in office.^ 

" Stack of Wheat." — Wheat thrashed from the straw is not a 
" stack of wheat." lo 

§ 218. Fifthly. If, in a criminal case requiring the strict con- 
struction of a statute, the court entertains a reasonable doubt of its 
meaning, this doubt will prevail in favor of the aceused:^ — 

there being room for the opinion, thrft, 6 Hughes v. The State, 1 Eng 131 

though the deputy was not an officer for « Grim. Law, II. § 573-578 

general purposes, he was such for this 7 Commonwealth ;;. Hay ward, 10 Mass 

particular occasion. Yet see Kavanaugh 34 

V. The State, 41 Ala. 399. 8 Commonwealth v. Boynton, 2 Mass. 

1 Coohdge V. Choate, 11 Met. 79. See 77. 

post, §319. » Gallagher!,.Neal,3Pa.l83. Seeante, 

8 Raggett «. The State, 4 Conn. 60. § 171, note ; Crim. Law, II. § 390 et seq. 

fjOBt, § 346. 10 Commonwealth v. Erskine, 8 Grat. 

Rex V. Skutt, 1 Leach, 4th ed. 106, 624. See ante S 216 

2 East P. C. 582. "Ante, §194. 
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■ Not multiply Felonies. — Within this doctrine, the court will 
lean to a construction which will not multiply felonies.^ Like- 
wise — 

Computation of Time in Sentence. — The day on which a prisoner 
is sentenced will be reckoned as a part of his term of imprison- 
ment.^ So, also, — 

" Until or UntU " — (Deserting Seamen). — Under an act of Con- 
gress authorizing the commitment of a deserting seaman " to the 
house of correction or common jail . . . there to remain until 
the ship or vessel shall be ready to proceed on her voyage, or until 
the master shall require his discharge,"' the seaman cannot be 
detained after the vessel has sailed.^ Now, — 

§ 219. Concerning the Propositions. — The foregoing proposi- 
tions, with their illustrations, bring to view not many departures, 
in strict interpretation, from what would be held in liberal, 
though they do some. They are chiefly helpful as showing what 
meanings the words may take under the pressure of ordinary 
rules of interpretation, without violating the principles govern- 
ing penal and other like laws, which require a strict construction. 
It is our next proposition, which, more than any other, distin- 
guishes the strict interpretation from the liberal ; namely, — 

§ 220. Sixthly. In strict construction, no case is to be brought 
within the statute unless completely within its words. Or, — 

Otherwise expressed — (Within Mischief, not Words) . — As 
stated by Hawkins, the doctrine is : " No parallel case, which 
comes within the same mischief, shall be construed to be within 
the purview of it [the statute], unless it can be brought within 
the meaning of the words." In slightly different language, 
though a case of this sort is fully within the mischief to be 
remedied, and is even of the same class and within the same rea- 
son as other cases enumerated in the statute, construction will 
not be permitted to bring it within the statute unless it is also 
within the statutory words." Thus, — ; 

1 Commonwealth w. Maeomber, 3 Mass. to : Rex v. Hammond, 2 East P. C. 1119, 
254 ; Commonwealth v. Barlow, 4 Mass. 1 Leach, 4th ed. 444 ; Leonard v. Bos- 
439. worth, 4 Conn. 421 ; Hall o. The State, 

2 Commonwealth v. Keulston, 5 Pick. 20 Ohio, 7 ; Rex v. Senior, 1 Leach, 4th 
420. See ante, § 105-111. ed. 496, 2 East P. C. 593 ; Melody v. Eeab, 

3 The State v. Patterson, T. U. P. 4 Mass. 471, 473. For further illustra- 
Charl. 311. tions, see the cases cited to the five next 

* 2 Hawk. P. C, Curw. ed., c. 18, § 16. following sections ; also Rex u. Ellis, 8 
^ Ante, § 194 and places there referred D. & R. 173 ; The State v. Lovett, 3 Vt. 
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§ 221. " Breaking " or not — (Burglary). — Under WOrds making 
punishable those who, with intent to commit any felony, " shall 
in the night-time enter without breaking, or in the daytime break 
and enter, any warehouse," an entry in the night by breaking 
was held not to be included.^ 

Place not within Buumeration — (Gaming). — It being forbidden 
to set up a faro-table " in any dwelling-house, out-house, or place 
occupied by any tavern-keeper, retailer of wine, spirituous liquors, 
beer, or cider," one in a locality not in terms mentioned — as, for 
instance, in a house used solely for this purpose — was held not 
to be prohibited.^ 

One Party only prohibited — (Living in Fornication). — It was 
provided in Tennessee, that, " if any white man or woman shall 
presume to live with any negro, mustee, or mulatto man or 
woman, as man and wife, each and every of the parties so offend- 
ing shall be liable to forfeit," &c. And this was held to make 
the act penal only in the white person, not also in the other.^ 

Clergy excluded under Circumstances. — Where a statute ousts 
clergy from an offence when committed under specified circum- 
stances, all, for a case to be within it, must transpire in the county 
of the trial.* Again, — 

§ 222. Time for Penalty added to Time of Delay — (Recording 
Marriage). — An Indiana statute required the official person who 
solemnizes a marriage, to file the marriage certificate in the 
proper office within three months from its solemnization, under a 
penalty, for the delay after the first three months, of fiye dollars 
a month. And it was held, that no criminal liability arises until 

110; Rex a. Paddle, Russ. & By. 484; v. Savage, 32 Maine, 583; Rex v. Boss, 

Carpenter v. People, 8 Barb. 603 ; The Russ. & By. 10, 2 East P. C. 1067 ; Rex 

State V. Cooper, 16 Vt. 551 ; Hamuel .;. v. Ellis, 5 B. & G. 395, 8 D. & K. 173;' 

The State, 5 Misso. 260; Sharpe's Case, United States v. Nott,' 1 McLean, 499; 

2 Lewin, 233 ; Kyle v. The State, 10 Ala. The State v. demons, 3 Dev. 472 ; Wil- 
236 ; 2 East P. C. 919 ; Hawkins v. The liams v. Matthews, 3 Cow. 252 ;' The 
State, 3 Stew. & P. 63 ; The State v. Smith- State v. Black, 9 Ire. 378 ; Commonwealth 
erman, lire. 14; Rex w. Remnant, 5 T. B. v. Gee, 6 Cush. 174; United States o. 
169 ; Bex v. MelUsh, Buss. & Ry. 80 ; Beg. Hiler, Morris, 3.30. 

V. Turner, 8 Car. & P. 755; Beg. v. Scott, i Commonwealth v. Carrol, 8 Mass. 

3 Q. B. 543 ; Campbell v. Commonwealth, 490. 

2 Rob. Va. 791; The State v. Curtis, 5 2 Baker v. The State, 2 Har. & J. 5. 

Humph. 601 ; Commonwealth v. Barrett, = The State v. Brady, 9 Humph. 74. 

9 Leigh, 666; United States v. An Open See and compare ante, § 135, 136, 139, 140, 

Boat and Lading, 5 Mason, 120 ; Rex v. 145; Crim. Law, I. § 225-228, 657-659. 

Watson, 2 East P. C. 562, doubted in Rex « 2 East P. C. 773. 
V. Lavender, 2 East P. C. 566; The State 
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§ 223 INTERPRETATION. [BOOK II. 

the lapse of four months; that is, until the full penalty for a 
month's delay is matured.^ 

" Cord of "Wood." — Where a statute, regulating the sale of cord- 
wood, imposed a penalty of so much per cord " for every cord of 
wood bought and sold " contrary to its provisions, the court held 
that no penalty could be incurred in the purchase or sale of less 
than a cord.^ 

" Free Negro," omitted from Penal Part. — By a former Georgia 
statute, " if any slave, free negro, Indian," &c., shall do certain 
things mentioned, " any such slave or slaves, and his and their 
accomplices," shall suffer death. This was held not to apply to 
a free negro, who was mentioned only in the first clause.* 

Contemplated Circumstances w^anting — (Credit to Student). — A 
statute provided, " that no person or persons shall give credit to 
any student of Yale College, being a minor, without the consent 
in writing of his parents or guardian, or of such officer or officers 
of the college as may he authorized hy the government thereof to act 
in such cases, except for washing and medical aid." And it was 
held, that, to render the commission of- the offence possible, 
authority must have been conferred on some officer of the 
college, " by the government thereof," to give or withhold the 
consent.* 

"Privately" — (Larceny). — A statute against "privately" 
stealing is not violated when force is used ; ^ though, in matter 
of proof, the prosecutor need not show affirmatively that there 
was no force.® So — 

§ 223. "Suffer" — (Animals at Large). — An enactment that 
" no swine shall be suffered to go at large " is not violated when 
the animals escape, without the owner's will.' 

" Adjoining." — Grounds separated from a dwelling-house by a 
narrow walk, and a paling with a gate in it, are not " adjoining " 
the dwelling-house.^ 

1 Kent V. The State, 8 Blackf. 163 ; 1 « Morse v. The State, 6 Oonn. 9. 
Bishop Mar. and Div. § 346. 5 Rex v. Cartwright, 2 East P. C. 641 ; 

2 Pray v. Bufbank, 12 N. H. 267. Rex v. Jones, 2 East P. C. 641. 

« Ex parte George, T. U. P. Charl. 80. ^ Rex v. Matthews, 2 East P. C. 642. 
For another illustration of the same prln- ' Commonwealth v. Fourteen Hogs, 10 
ciple, see The State v. Roberts, 1 Tread. S. & R. 393. 

116. So also The State v. Conover, 8 8 stat. 7 & 8 Geo. 4, c. 29, § 38 ; Bex v. 
Harring. Del. 565 ; The State v. Moseley, Hodges, Moody & M. 341. 
14 Ala. 390 ; Butler v. Cook, 14 Ala. 576; 
Frierson v. Hewitt, 2 Hill S. C. 499. 
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CHAP. XXm.J EXPOSITION OF THE STRICT. § 224 

Place and Distance specified — (Liquor Laws). — Intoxicating 
liquor was forbidden to be sold at a " booth, tent, wagon, huck- 
ster's shop, or other place erected, brought, kept, continued, or 
maintained within the distance aforesaid." And it was held, 
that a sale within the prohibited distance was no offence, unless 
made at one of the specified places.^ 

Bills of Non-existing Bank — (Forgery). — A statute against 
passing bills " purporting to be " the bills " of a bank, company, 
or association, which never did in fact exist," is not infringed by 
fraudulently passing bills of a bank in fact existing, though unin- 
corporated and Ulegal.2 

"Threatening" Officer acting unauthorized — (Blection Frauds). — 
One who resisted by threats a demand made upon his father, 
by the judges of an election, to answer questions they had no 
right to put, was held not to have committed the statutory offence 
of threatening an of&cer of the elections in the discharge of his 
duty ; because the judges, in putting the questions, were not in 
the discharge of their duty.^ 

" Begin to destroy " — (Malicious Mischief). — Under the Eng- 
lish statute of 7 & 8 Geo. 4, c. 30, § 8, against beginning to de- 
stroy any house (" shall unlawfully and with force demolish, pull 
down, or destroy, or begin to demolish, pull down, or destroy," 
&c.), one cannot be convicted unless he intended to proceed so 
far as to leave really no house.* 

"Maintain Owners no Right of Property." — Under a statute pun- 
ishing " any free person who, by speaking or writing, shall maintain 
that owners have not right of property in their slaves," a simple 
denial of the right was adjudged insufficient. The denial must 
be maintained, which means something more ; and the right 

denied must be a legal, not simply a moral right.^ But 

§ 224. " Cut Down " — " Destroy " — (Trees — Vessel). — This 
sort of doctrine will not be unreasonably extended. For ex- 
ample, it having been made by statute criminal to "unlawfully 
and maliciously cut down or otherwise destroy any trees," a total 

1 Bouser v. The State, Smith, Ind. 408. 4 Car. & P. 237. And see Reg. v. Howell, 

See, as to the constitutionaUty of this sort 9 Car. & P. 437 ; Reg. v. Pliillips, 2 Moody, 

of legislation, Fetter v. Wilt, 10 Wright, 252. For other cases requiring the intent, 

^^■J^^T- as well as the act, to come within the 

Cahoou V. The State, 8 Ohio, 537. statute, see Commonwealth v. Morse, 2 

' Commonwealth v. Gibbe, 4 Ball. 253. Mass. 128; People v. Griffin, 2 Barb. 427. 

* Reg. V. Adams, Car. & M. 299 ; Rex 5 Bacon u. Commonwealth, 7 Grat. 

V. Price, 5 Car. & P. 510 ; Reg. v. Thomas, 602. 
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§ 225 INTBEPEETATION. [BOOK II. 

destruction was adjudged unnecessary. It was sufficient if the 
tree was " cut down," though the stump left could be grafted.^ 
So in the act of Congress punishing with death those who destroy 
vessels, the word "destroy" has been held not to require an 
irreparable disruption of all the parts ; it is generic in meaning, 
and includes " castaway." In legal contemplation, " to ' destroy 
a vessel ' is to unfit her for service, beyond the hopes of recovery 
by ordinary means." ^ Still, as many of the foregoing illustrations 
show, — 

§ 225. Fully done. — The act forbidden by a statute must be 
fully done in all its parts, else the offence is not complete ;3 
though, indeed, there may be an indictable attempt,* For 
example, — 

" Sell." — A statute made it criminal knowingly to sell " any 
free person for a slave." Thereupon one transferred to another 
the possession of a free negro, under a written agreement to be 
paid the price ; with the proviso, that the vendee should take 
him on trial for a month, and at the end thereof make the pay- 
ment if he liked him, and receive a bill of sale. But before the 
month elapsed, the negro ran away, and the court held, that 
the offence was not committed, the sale not having been finished." 
So,— 

" Persuading to enlist " — (Treason). — Where it was made crim- 
inal knowingly and willingly to " aid or assist any enemies, at 
open war with this State, by persuading others to enlist for that 
purpose," the offence was adjudged not complete until the person 
persuaded had actually enlisted.^ In like manner, — 

"Administer Poison" — (Attempt to murder). — A statute against 
administering poison with intent to murder is not violated until 
something more is done than a mere delivery of it from the party 
administering ; though perhaps it need not be taken into the 
stomach.' Again, — 

1 Eex V. Taylor, Euaa. & Ry. 373. See Mayers «. The State, 3 Eng. 222 ; United 
ante, § 214, 223. States v. Twenty-eight Packages, Gilpin, 

2 United States v. Johns, 1 Wash. C. C. 306. See Commonwealth v. Hancoclc 
363, 372. Free Bridge, 2 Gray, 58. 

8 Leonard v. Bosworth, 4 Conn. 421 ; ^ Ante, § 138, 140. 

Redman v. Sanders, 2 Dana, 68 ; United ^ Commonwealth v. Nix, 11 Leigh, 636. 

States V. Battiete, 2 Sumner, 240 ; Bare- Aa to what acts constitute a sale, see post, 

field V. The State, 14 Ala. 603 ; People v. § 1013-1015. 

Genung, 11 Wend. 18 ; Reg. v. Chan-etie, " Respublica v. Robert, 1 Dall. 39. 

13 Jur. 450, 18 Law J. n. s. M. C. 100 ; ' Rex v. Cadman, 1 Moody, 114, Car. 
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" Coin resembling," &c. — (Counterfeiting). — Under a statute 
against buying " any false or counterfeit coin, resembling, or ap- 
parently intended to resemble or pass for, any of the king's cur- 
rent gold or silver coin, at or for a lower rate or value than the 
same by its denomination imports," the offence is possible only 
where the counterfeits have been finished ready for circulation.^ 

Crira. Law, 3d ed. 237. Carrington says. Moody says, they " seemed to think swal- 
the judges thought it necessary that the lowing not essential." 
poison should be taken into the stomach ; ^ Beg. u. Bradford, 2 Crawf . & Diz 

C. C. 41. 
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CHAPTER XXIV. 

THE LIBEEAL INTERPRETATION WHICH MINGLES "WITH THE 

STRICT. 

§ 226. Already — Here. — We have already seen, in general, 
how the liberal interpretation mingles with the strict, as applied 
to different clauses and parts, and even to the same parts, of the 
same statute.^ Here we are to extend the doctrine into some 
details. 

Doctrine defined. — The doctrine is, that, when from any of the 
recognized reasons the main provisions of a statute are to be con- 
strued strictly, the same reasons require those which create 
exceptions, exemptions, and the like, to be interpreted liberally. 
And, beyond this, the strict construction as well as, and even 
more than, the liberal, excepts and exempts, without the aid of 
any statutory words, whatever, while within the terms of a stat- 
ute, is not within its motives and purposes. 

To what Clauses. — The most familiar applications of this doc- 
trine are to criminal statutes, and from them the illustrations of 
this chapter will be chiefly drawn. But it is applied equally to 
all other statutes which are strictly construed. Thus, — 

§ 227. Liberal for Defendants. — As already seen, while a crimi- 
nal statute is to be construed strictly in those parts which are 
against defendants, its construction is to be liberal in those which 
are in their favor ; that is, for their ease or exemption.^ And an 
entire statute, made for their benefit or defence, is equally to be 
rendered in the same liberal way. To illustrate, — 

Counsel in Treason. — While, in England, the common law 
denied counsel to persons on their trials for treason or felony ,3 
the statute of 7 Will. 3, o. 3, § 1, was passed. It provided, that, 
in indictments for high treason, « all and every person, &c., shall 

' Ante, § 196-198. Commonwealth, 6 Dana, 838; Dull v. 

2 Ante, § 196, 197. And see Reward People, 4 Denlo, 91. 
V. The State, 13 Sm. & M. 261 ; Sneed v. » Crim. Proced. I. § 14-19; 5 Howell 

St. Tr. 471, note. 
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be received and admitted to make his and their full defence by 
counsel, &c. ; and the court, &c., is required immediately, upon 
his or their request, to assign to such person and persons such 
and so many counsel, not exceeding two, as the person or per- 
sons shall desire." This provision, the reader perceives, was in 
favor of the accused ; to be, therefore, liberally construed. So 
it was held, that, where more persons than one were indicted 
jointly, each was entitled to two counsel.^ Again, — 

§ 228. " Name subscribed " — (Threatening Letters). — Under the 
English statutes of 9 Geo. 1, c. 22, § 1, and 27 Geo. 2, c. 15, against 
sending threatening letters ^ " without any name subscribed 
thereto, or signed with a fictitious name," a threatening letter, 
to be within the inhibition, must be not only within these statu- 
tory words but within their spirit also. If the letter in question, 
while not signed by any name real or fictitious, is in the undis- 
guised handwriting of the accused, and the person threatened is 
familiar with it, — or, if it contains allusions showing that the 
sender meant to make known who he was, — the statutory offence 
is not committed ; because, although the letter is " without any 
name subscribed thereto " within the words of the act, it is still 
not unsigned within its spirit.^ The provision, requiring the 
name to be fictitious or unsigned, the reader perceives, creates an 
exemption in favor of the prisoner ; so that, by the hberal con- 
struction demanded, facts within the spirit of the words are equiv- 
alent to those within the words. So, on the other hand, — 

§ 229. "Divorced" — (Proviso in Polygamy). — If the statute 
has an exception or proviso in the defendant's favor, he, for his 
protection, need only bring himself within its letter, regardless 
of its spirit. For example, the first English act against polygamy 
excepted out of its penalties persons " divorced ; " * and this was 
held, correctly, yet contrary to the entire policy of the law, to 
shield from punishment those who should contract second mar- 
riages after a judicial separation from bed and board, such a sepa- 
ration being called a divorce.^ " It is also," adds East, " agreed, 
•that a second marriage, pending an appeal from a divorce a vin- 
culo matrimonii, is aided by this exception ; though the appeal 

1 1 East P. C. 111. And see Grim. " Post, § 579 ; 1 Bishop Mar. & Div. 
Proeed. I. § 1040. § 297. 

2 Grim. Law, II. § 1200. 6 3 Jngt. 89 ; 1 Hale P. C. 694 ; Porter's 
" Rex V. Heming, 2 East P. C. 1116, 1 Case, Cro. Car. 461 ; Middleton's Case, J. 

Leach, 4th ed. 445, note. Kel. 27. 
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suspends, and possibly may repeal, the sentence ; in which case 
the second marriage would of course be invalid." ^ Hence, — 

§ 230. Contract and Expand. — The doctrine is, that, in favor 
of accused persons, criminal statutes may be either, according to 
the form of the provision, contracted or expanded by interpreta- 
tion in their meanings, so as to exempt from punishment those 
who are not within their spirit and purpose ; while, at the same 
time, as the last section shows, and as explained in the last chap- 
ter, they can never be expanded against the accused, so as to 
bring within their penalties any person who is not within their 
letter. Otherwise expressed, whenever the thing done is not 
within the mischief evidently intended by the statute, though it 
is within its words, the doer is not punishable ; while, on the 
other hand, one may defend himself by showing, if he can, that 
either the main part of the enactment, or some exceptive clause 
thereof, is so unguardedly worded as to open an escape for him 
through the letter, his act being still a complete violation of its 
spirit. Further to particularize, — 

§ 231. First. In favor of defendants, criminal statutes will he con- 
tracted hy interpretation, so as to avoid punishing those who, though 
breaking their letter, have not violated also their spirit. Thus, — 

Cutting short in Effect. — Their effect will be cut short, as ex- 
plained in a previous chapter.^ Within this principle, — 

Wilful Transgression — Statutes in general terms may be re- 
stricted by interpretation to cases in which the transgression was 
wilful.^ In this way, too, — 

False Pretences, &c. — Interpretation greatly restricts the stat- 
utes against false pretences ;* indeed, the books are full of illus- 
trations of the same principle.^ And, generally, — 

Meaning of Makers. — If the thing done is not within the 
intention of the law-makers, it is not within the law, though 
within its letter.^ 

1 1 East P. C. 467. * See ante, § 133 ; also People v. Stet- 

2 Ante, § 122 et seq. son, 4 Barb. 151 ; Eex v. Douglas, 1 Moody, 
8 Ante, § 131, 132; Crim. Proced. I. 462 ; Reg. v. Henderson, Car. & M, 328. 

§ 522, 523; Reg. v. Cohen, 8 Cox C. C. ^ gee ante, § 123, 141, 190. And see 

41, 42; The State v. Simpson, 73 N. C. Reg. •>. Marner, Car. & M. 628 ; Eichard- 

269 ; People v. Powell, 63 N. Y. 88 ; Reg. son v. Broughton, 3 Strob. 1. 

V. Matthews, 14 Cox C. C. 6 ; Marietta, o The State v. Clarksville and E. T. P. 

&o. Railroad v. Stephenson, 24 Oliio State, Co. 2 Sneed, 88. 

48; Watson v. Hall, 46 Conn. 204; Wliite 

V. The State, 44 Ala. 409. 
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§ 232. Another Form of the Doctrine. — This doctrine is com- 
monly stated in terms somewhat narrower than the above ; 
namely, that the acts to be punishable must come, not only with- 
in the words of the statute, but also within its reason and spirit, 
and the mischief it was intended to remedy} Thus, — 

Slave Trade. — An act of Congress made it punishable "to im- 
port or bring in any manner into the United States or territories 
thereof, from any foreign kingdom, place, or country, any negro, 
mulatto, or person of color, with intent to hold, sell, or dispose of 
such negro, mulatto, or person of color as a slave, or to be held 
to service or labor." And this act was adjudged, in the time of 
slavery, not to be violated by conveying slaves from the United 
States to Europe, and thence back, to be held again in bondage ; 
because its object was to put an end to the slave trade ; so that, 
though the ease was within its letter, it was not within the mis- 
chief to be suppressed.2 Again, — 

"Selling for Slave " — (Consent of Injured Person). — The sale of 
a free negro into slavery, with his own consent,^ under the collu- 
sive agreement between him and the seller to divide the proceeds, 
was adjudged not to be within a statute against " selling a free 
person for a slave, knowing the person so sold to be free." * But 
the consent of a boy eight years old would not excuse the offence.° 
So- 
under Claim of Right. — An act of this sort done under a lona 
fide claim of right will not be punished, though it is within the 
general terms of a statute.^ Hence, for example, — 

Deer Stealing. — A man killing deer under color of right is not 
within the English statutes against deer stealing.^ 

1 Haynes v. The State, 5 Humph. 120 ; Pick. 304 ; Wragg v. The State, 14 Ala. 

Daggett V. The State, 4 Conn. 60 ; The 492 ; United States v. Hiler, 1 Morris, 

State V. Sumner, If Vt. 587 ; Common- 3-30 ; Bex v. Williams, 1 Leach, 4th ed. 

wealth V. Clark, 2 Ashm. 105. And see, 529. 

for illustrations, besides the other cases ^ United States v. The Garonne, 11 

referred to, Keg. v. Marner, Car. & M. Pet. 73. 
628 ; The State v. Boozer, 5 Strob. 21 ; 3 Crim. Law, L § 257-263. 
The State v. Mahan, 2 Ala. 340 ; Bex v. * Mercer v. Commonwealth, 2 Va. Cas. 

Corry, 5 Bast, 372; The State v. New- 144. 

begin, 25 Maine, 500 ; The State v. Lane, ^ Davenport v. Commonwealth, 1 

8 Ire. 256 ; Hancock v. Sturges, 13 Johns. Leigh, 588. 

331 ; Preston v. Hunt, 7 Wend. 53 ; Bich- « Gordon v. Farquhar, Peck, 155. 
ardson v. Broughton, 3 Strob. 1 ; The ' Bex v. Speed, 1 Ld. Baym. 583, the 

State V. Johnson, 1 Dev. 360 ; Bex v. judge observing : " The case is out of the 

Sharpe, 1 Moody, 125 ; Wood v. Smith, intent of the act, but is plainly within the 

23 Vt. 706 ; Commonwealth v. Slack, 19 words. The intent of the act was to 
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Judicial Sale — (Champerty). — A judicial sale is not within the 
statutes against champerty.' 

§ 233. Larcenies from Places specified in Statute. — The principle 
under consideration finds frequent illustration in statutes visiting 
with special consequences larcenies committed in specified places.^ 
By construction, these statutes extend only to things usually 
kept in the places, under their protection, and by persons within 
the spirit of their provisions. Thus, — 

From Shop, &o. — The statute of 10 & 11 Will. 3, c. 23, forbade 
clergy to " any person who, by night or day, shall, in any shop, 
ware-house, coach-house, or stable, privately and feloniously steal 
any goods of the value of five shillings or more, though such . 
shop, &c., be not broken open, and though the owner or any 
other person be or be not in such shop." And the construction 
was, that it " was made as a remedy for the owners of shops to 
preserve their own goods which might be left there by way of 
trade ; " therefore, that it did not apply where one had left his 
shirt in another's shop, to be sent to a third person to mend.^ 
So — 

Prom Dwelling-house. — The statute of 12 Anne, slat. 1, c. 7, 
against stealing goods "being in any dwelling-house, &c., al- 
though such house, &c., be not actually broken in by such 
offender, and although the owner of such goods or any other 
person or persons be or be not in such house," is not violated 
where one steals, in his own house, the goods of another ; * or 
where a wife does the same in her husband's house ; ^ or where 
the larceny is of property found upon the person, though in a 
dwelling-house, but therefore not under its protection ; ^ or 

punish rogues and vagabonds ; and not v. Stone, 1 Leach, 4th ed. 334, 2 East P. C. 

to punish persons who by mistake in the 643 ; Rex v. Seas, 1 Leach, 4th ed. 304, 

execution of their trusts exceed what the 2 East P. C. 643. 

law warrants. If the keeper of a walk * Rex v. Thompson, 1 Leach, 4th ed. 

gives leave to third persons to kill a deer; 338 ; s. o. Rex v. Macdaniel, 2 East P. C. 

though this license does not give sufBcient 644. But a lodger who invites a man 

authority to the third person to kill it, into his room, and there steals his goods, 

yet it will not be an unlawful killing is within the statute. Seven judges 

within the statute, because there is a against three, in Rex v. Taylor, Russ. & 

color of right." See also post, § 237. Ry. 418. See, further, § 234. 

1 Sims V. Cross, 10 Yerg. 460 ; Tuttle 6 jjex v. Gould, 2 East P. C. 644, 1 
V. Hills, 6 Wend. 213 ; Anderson v. Ander- Leach, 4th ed. 339, note ; Commonwealth 
son, 4 Wend. 474 ; Hoyt i;. Thompson, 1 v. Hartnett, 3 Gray, 450. 

Seld. 320. 8 Rex v. Campbell, 2 Leach, 4th ed. 

2 Crim. Law, II, § 900-903. 564, 2 East P. C. 644; Rex v. Watson, 2 
' Anonymous, 8 Mod. 165 ; s. p. Rex Bast P. C. 680, 681 ; Rex v. Owen, 2 East 
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where the things stolen are such as are not ordinarily deemed 
to be under the protection of the dwelling-house. ^ For like 
reasons, — 

§ 234. " Enter " and steal — (Consent to Entry). — An Alabama 
statute having made punishable any person who should " enter 
any dwelling-house " and commit larceny therein, one who, before 
entertaining the criminal intent, entered by the owner's permis- 
sion, was held not to have committed the offence.^ But under 
the differently-worded Georgia enactment the contrary was ad- 
judged ; because, said the court, " larceny from the house is 
defined to be either the breaking or entering any house with an 
intent to steal ; or, after breaking and entering said house, steal- 
ing therefrom any money or thing of value." •'' Perhaps some 
may dissent from this, on the ground that, in favor of the ac- 
cused, or even where a strict interpretation is required, " break- 
ing and entering," in the second clause, should be taken in an 
evil sense, such being the ordinary effect of the expression in 
the law. 

In Dwelling-house, by later English Statute. — In England, the 
before-mentioned statute of Anne was superseded by 7 & 8 Geo. 
4, c. 29, § 12, the words of which are simply, " shall steal in any 
' dwelling-house any chattel, money, or valuable security to the 
value in the whole of five pounds or more." And it was held, 
that one may commit the offence in his own house by there steal- 
ing another's goods.* This interpretation does not overrule the 
earlier, the statutory expressions being different ; yet it may 
create some doubt whether the present English judges would 
interpret the old words, were they modern, as the former judges 
did. Still,— 

§ 235. Just and Beneficial. — Whatever may be said of any 

P. C. 645, 2 Leach, 4th ed. 572. And see is usually under the protection of the 

The State v. Chambers, 6 Ala. 855. A dwelUng-house, and by mistake is left in 

man went to bed with a prostitute, first the possession of the occHpier under the 

putting his watch in his hat on the table, supposition that it is for one of the per- 

She stole it while he was asleep ; and this sons therein, the stealing of it will come 

was held to be larceny from a dwelling- within these statutes. Rex v. Carroll, 1 

house, though if he had been awake, the Moody, 89. 

legal consequence might have been dif- 2 xiie State v. Chambers, 6 Ala. 855. 
ferent. Reg. v. Hamilton, 8 Car. & P. 8 Berry v. The State, 10 Ga. 511, 517., 
49. < Reg. M. Bowden, 2 Moody, 285. And 

' 2 East P. C. 644, 680, 681. And see see Commonwealth v. Hartnett, 3 Gray, 

2 East P. C. 647 ; Rex v. Rourke, Russ. & 450. 
Ey. 386. But if the property is such as 
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particular application of the doctrine, the doctrine itself, properly 
applied, is highly just and beneficial. Criminal punishment 
should be kept within the conscience of mankind, and be with- 
held where it refuses assent.' In the nature of things, statutes 
cannot be so framed as, by express exemption, to provide for 
every possible, unforeseen and even foreseen case, thereafter to 
' arise, which, while within the terms of their main provisions, is 
still outside of their spirit and purpose.^ And what cannot be 
done the courts should understand as not having been attempted. 
Therefore, though a case in judgment is within the letter of a 
statute, if they can see that it is exceptional to its spirit and pur- 
pose, and so the law-makers did not mean punishment for it, 
they ought not to inflict the punishment. By excepting it in the 
interpretation, they fulfil their highest duty, which is to carry 
out the true legislative intent.^ And — 

Mischiefs avoided. — The mischiefs resulting from a contrary 
course are endless. To punish one who has not violated the 
spirit of the law, however contrary to the letter his act may have 
been, is to strike a blow at the root of our jurisprudence, as well 
as to wrong the individual. Especially in this country, where 
emphatically the law emanates from the people, — not alwaj's 
the whole people, many acts depending on bare majorities, — 
there is no way in which a legislative enactment, good or bad, 
can be brought so effectually into disrepute, or be made the in- 
strument of so much real injustice, as to construe it in disregard 
of the principle we are considering. When a statute comes into 
being under a divided public sentiment, the judges necessarily 
form their private opinions ; and, if adverse, they are liable in 
fact, whatever may be their real purpose, to construe it so rigidly 
by the letter as to punish some whom its framers never meant to 
punish ; and suffer to escape others whom, if they had followed 
more its spirit, they would have seen to be within the letter. 
Clearly the legislature alone is to determine its own policy ; and, 
if what it does is within its powers, the judges have no right to 
interfere : they are, on the other hand, to concur judicially in the 
propriety of its enactments, and construe them as it, had it fore- 
seen the case, would have dictated.^ At the same time, — 

§ 236. Words the Guide. — The legislative words are the pri- 

1 Crim Law, I. § 210, 211. 8 Ante, § 70. 

" And see ante, § 124. * And see ante, § 70 and note. 
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mary guide to the intent.^ What else can be looked at by the 
courts we saw in another connection.^ And, — 

Beyond Mischief which prompted. — If the court knows the mis- 
chief which prompted an enactment, its construction is not neces- 
sarily to be so narrow. For, in the words of Shaw, C. J., " it is 
not unusual in legislation, where a particular apprehended wrong 
or grievance is the immediate occasion for the passing of an act, 
to extend it to other wrongs of the like kind, and make a general, 
instead of a special provision." ^ Therefore, — 

Kidnapping. — In the case before the tribunal, an act, the motive 
for which was probably to prevent negroes from being kidnapped, 
and reduced to slavery in other States, was held applicable to the 
seizure and carrying away of white men for a different purpose.* 

§ 237. Limits of Doctrine. — The doctrine under consideration 
should not be carried beyond where its reason — namely, the fol- 
lowing of the legislative intent, as apparent in the entire words, 
illumined by such surroundings as the judicial mind may look 
into ^ — will lend it support.® Thus, — 

Permit " in 'Writing." — Where a statute requires, to render the 
doing of a thing lawful, a permit " in writing," no consent not 
written will suffice.' Within this doctrine, — 

Consent of Parents to Marriage. — An officiating clergyman vio- 
lates a statute forbidding the joining of minors in marriage, 
" unless the parent be present and consent to the marriage, or 
give a certificate in writing under his hand," if without such 
presence he proceeds on a mere verbal expression of approbation 
from the parent.^ So, — 

Selling to Minors. — Under a statute forbidding the selling of 
intgxicating drinks to minors without the parental consent, mere 
proof of the father's willingness that the son should drink the 
sort of beverage sold will not excuse the seller.^ Again, — 

1 Ante, § 146. to this section, Rex v. Ledbitter, 1 Moody, 

' Ante, § 74-77. 76 ; The State v. Findley, 1 Brev. 107. 

' Commonwealth v. Blodgett, 12 Met. ' The State v. Hart, 4 Ire. 246 ; The 

56, 79. But see Rex v. Williams, 1 Leach, State v. Stroud, 1 Brev. 551 ; 1 Bishop 

4th ed. 529. Mar. & Div. § 342. As to what words In 

* Commonwealth v. Blodgett, supra, a permit are sufficient, see Hurt v. The 

And see, for a further statement of this State, 19 Ala. 19. 

case, ante, § 205. ' Wyckofi v. Boggs, 2 Halst. 138. See 

6 Ante, § 70-77. ante, § 232 and note ; 1 Bishop Mar. & 

6 And see, besides the other cases cited Div. § 342. 

9 Adler v. The State, 55 Ala. 16. 
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Lord's Day. — A general prohibition against doing worldly busi- 
ness on the Lord's day extends to persons who conscientiously 
observe the seventh day of the week as the Christian Sabbath.^ 
Moreover, — 

§ 238. Doubtful Cases and Judicial Differences. — In this class of 
cases as in others, there will be those lying near the line sepa- 
rating the one result from the other, and those on which judicial 
opinions differ.^ Of the latter sort, — 

Selling Liquor for Medical Use — Under statutes forbidding in 
general terms the unlicensed sale of intoxicating liquors, some 
courts hold that no necessity of a purchaser, and no prescription 
of a physician, even in a case where there is no person in the 
county authorized to sell the liquor, and it is an essential medi- 
cine, will protect the vendor.^ Other courts, it is believed the 
majority, execute these laws in the spirit which prompted their 
enactment ; holding, for example, that a druggist is justified, 
upon a proper occasion, bona fide, and with due caution, in 
retailing liquor to be used merely as a medicine.* 

Near the border line are such cases as — 

Practising Medicine. — A statute against permitting slaves " to 
go about the country under the pretext of practising medicine, 
or healing the sick," was interpreted to embrace all circumstances 
of medical practice, even those in which the slave is competent, 
and undertakes it with his master's encouragement from motives 
of humanity.^ So, — 

Concealed Weapons. — A prohibition of carrying weapons con- 
cealed about the person has been adjudged broken by so carrying 
a pistol for the purpose of merely exhibiting it as a curiosity.^ 

§ 239. Secondly. In favor of defendants, criminal statutes, like 
remedial, will he expanded in their meanings. Already — 

Illustrated. — This doctrine has been variously illustrated in 
foregoing discussions ; '' as, for example, in the interpretations 

1 Specht V. Commonwealth, 8 Barr, Wood v. Smith, 23 Vt. 706 ; Anderson v. 
312. Commonwealth, 9 Bush, 569. And see, 

2 See, besides the other cases cited to as illustrative. Brown v. Maryland, 12 
this section, The State «. Griffin, 3 Harring. Wheat. 419; Bode v. The State, 7 Gill, 
Del. 560 ; The State v. Isaacs, 1 Speers, 326 ; Hall v. The State, 4 Barring. Del. 
223. 132 ; post, § 1019, 1020. 

8 Commonwealth v. Sloan, 4 Cush. 52 ; » Macon v. The State, 4 Humph. 421. 
Commonwealth v. Kimball, 24 Pick. 366. 6 Walls v. The State, 7 Blackf. 572. 

* Donnell v. The State, 2 Ind. 658. 7 And see 1 East P. C. 248 ; Duchess 

See also People v. Safford, 5 Denio, 112 ; of Kingston's Case, 1 Leach, 4th ed. 146. 
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given by the English judges to the statutes against the exercise 
of trades by unqualified persons.^ It is further illustrated in 
those cases ^ wherein acts general in terms are construed to 
require the concurrence of a wrongful intent with the thing 
done ; and in most of the cases cited to the point that a statute 
will not be suffered to extend beyond the mischief contemplated 
by it,^ — the court in fact inserting, by construction, a clause in 
favor of the accused.* Again, — 

§ 240. House-breaking. — The English interpretations of 1 Edw. 
6, c. 12, § 10, illustrate the doctrine. It took clergy from per- 
sons convicted of the " breaking of any house by day or by 
night," any one being therein put in fear, and also from the 
perpetrators of certain other enumerated crimes, which were felo- 
nies ; adding, that clergy shall be allowed, " in all other cases of 
felony." Thereupon it was held, that, for a case to be within 
the former clause, the breaking must be such as amounts to a 
felony. " So that," observes East, " the general words of it ought 
to be supplied with an intendment ; namely, where the party is 
convicted of breaking the house in the night hurglariously, or in 
the day, and stealing goods therein." ^ So, — 

Heavier Funishmeiit for Second Offence. — Whenever a statute 
makes a second offence felony, the first being misdemeanor, or 
punishes the second more heavily than the first, it is enlarged by 
construction to mean, after conviction for the first, not merely 
after it is committed.® 



1 Ante, § 196. * Commonwealth v. Slack, 19 Pick. 

2 Ante, § 132, 231 ; Reg. v. AUday, 8 304. 

Car. & P. 136 ; Smith v. Kinne, 19 Vt. 564. 5 2 East P. C. 625, 631. 

3 Ante, § 232, 233. « People v. Butler, 3 Cow. 347. And 

see Dwar. Stat. 2d ed. 643. 
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CHAPTER XXV. 

SOME MISCELLANEOUS DOCTRINES OP STATUTORY INTERPRETA- 
TION. 

§ 241. Introduction. 
242-242 6. Technical Meanings for Technical Words. 

243. Grammatical Construction. 

244. Provisions in the Alternative. 
245-246 6. General Words following Particular. 
246 c-248. Meanings overlying one another. 
249, 249 a. Express Mention implying Exclusion. 

249 6-253. Statutory and Common-law Remedies mingling. 
254-256. Mandatory and Directory Statutes. 
256 a. Concluding Suggestions and Views. 

§ 241. What for this Chapter and how divided. — While the 
foregoing chapters have brought to view most of the rules of 
statutory interpretation, a few, of a miscellaneous character, were 
found not to be distinctly within the scope of any of them. 
Therefore they were left unexplained, or explained only in part. 
We shall, in this chapter, consider them under the following 
heads : I. Giving the Technical Meanings to Technical Words ; 
II. Grammatical Construction ; III. Provisions in the Alterna- 
tive ; IV. General Words following Particular ; V. Meanings 
overlying one another ; VI. The Express Mention of one Thing 
implying the Exclusion of another ; VII. How Statutory and 
Common-law Remedies mingle ; VIII. Mandatory and Directory 
Statutes ; IX. Concluding Suggestions and Views. 

I. Q-iving the Teohnioal Meanings to Technical Words. 

§ 242. In General. — That, prima faciei interpretation is to 
give to those words of a statute which are technical to its sub- 
ject their technical meanings we have already seen.^ And this 
is because the legislature may reasonably be presumed to have 

1 Ante, § 96-100. 
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SO intended. The most frequent application of this doctrine 
is to — 

Terms of fixed legal Meanings.^ — As the result of constant adju- 
dication, very many words and phrases commonly employed in 
statutes, contracts, and pleadings have acquired fixed legal mean- 
ings, unlike or more limited or extended than their popular ones. 
Then, as all laws are to be construed together,^ when a statute 
employs a word or phrase of this sort, it is, in the absence of any 
express indication to the contrary, to be interpreted in the sense 
which the law has thus ascertained.^ For example, — 

" Infamous Crime " — (Threatening Letters — Solicitations to Sod- 
omy). — It having been made punishable in England to send to 
any person, with an intent mentioned, any letter threatening to 
accuse him of (among other things) " any infamous crime" * — 
the judges " were of opinion, that a charge of making overtures to 
commit sodomy was not within this act ; that they were bound to 
take the word ' infamous ' in its legal sense ; ^ and that such over- 
tures, however they would disgrace and expose to detestation, 
would not subject the person making them to an infamous pun- 
ishment, or prevent his being a witness." ^ So — 

" Charged with Crime " — " Accused of Crime " — are severally 
phrases the meaning of which in the law is familiar. They imply 
certain legal steps. Therefore a former statute in Alabama, 
against the concealment or carrying away of any slave "charged 
with a capital crime," could, as construed by the courts, be vio- 
lated only after legal proceedings were commenced against the 
slave.^ And, in a similar South Carolina statute, the words 
" accused of crime " were held to mean when complaint is 
made to a magistrate for the purpose of having a warrant issued.^ 
But — 

1 Ante, § 96 et seq. State v. Mace, 5 Md. 337 ; Ex parte Vin- 

2 Ante, § 86 et seq., 113 b et seq. cent, 26 Ala. 145. 

8 United States v. Magill, 1 Wash. C. * Stat. 4 Geo. 4, c. 54, § 3. 
C. 463; Adams v. Turpentine, 8 Ire. 147 ; 5 Crim. Law, I. § 972, 974. 
United States v. Wilson, Bald. 78, 95; 6 Rex k. ffickman, 1 Moody, 34. Sub- 
Reg, cr. Ellis, Car. & M. 564 ; Kitchen ;'. stantially the same meaning is given to 
Tyson, 3 Murph. 314; Macy ti. Raymond, the words "infamous crime" in the 
9 Pick. 285 ; Bennac v. People, 4 Barb. Constitution of Pennsylvania. Common- 
164; Eason v. The State, 6 Eng. 481 , wealth v. Shaver, 3 Watts & S. 338. 
Spencer v. The State, 20 Ala. 24 ; United ' The State v. Duncan, 9 Port. 260. 
States •>. Smith, 5 Wheat. 153 ; United And see Willington v. Stearns, 1 Pick. 
States V. Pirates, 5 Wheat. 184 ; The 497. 

8 The State v. South, 5 Rich. 489. 
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" Fleeing from Justice " — (Limitations). — A " fleeing from jus- 
tice," within the proviso of a limitations statute, may take place 
before prosecution begun.^ 

" On Complaint." — A statute authorizing a criminal prosecution 
to be instituted " on complaint," means a complaint as techni- 
cally understood, usually under oath.^ And — 

"Manslaughter" — in a Statute has its common-law meaning.^ 
So — 

" Negligent Escape " — signifies the same in a statute as at the 
common law.* 

Meaning by Statutory Use. — Statutory use, equally with use at 
the common law, may have imparted to a word a particular im- 
port, so that in a subsequent act it will have the same meaning.^ 

§ 242 a. Technical not meant. — Where, from the connection, 
subject, or otherwise, it is plain that the technical meaning was 
not intended by the legislature, the court, we have already seen," 
will not impute it. To illustrate, — 

" Dwelling-house." — The word " dwelling-house," the meaning 
of which is fully explained further on,' includes, in the law of 
burglary and generally in the law, a structure for business uses 
whereof any internally connected room is occupied for sleeping 
and abode.^ But if, in a statute exempting property from the 
claims of creditors, it was given this wide meaning, one might 
protect against them any amount of real estate by living in some 
inferior room thereof, to the utter subversion alike of justice and 
the legislative will. Therefore, in such a statute, the word will 
not extend to parts of a building devoted to business purposes.' 
Again, — 

"Outlaw." — The word "outlaw," in a statute, will not have 
its common-law meaning^" in a State where outlawry is unknown. 

1 United States y. Smith, 4 Day, 121. Bald. 78; for "party" see Merchants' 

'■* Campbell v. Thompson, 16 Maine, Banli v. Coolc, 4 Pick. 405, 411. 

117. But the requirements of the com- * The State v. Nates, 3 Hill, S. C. 200. 

plaint, under the statutes of our several ' Ante, § 100. 

States, and at the common law, differ. ' Post, § 277-290. 

Crim. Proced. I. § 152, 230-232. s Post, § 280, 282 ; Samanni v. Com- 

8 The State v. Fleming, 2 Strob. 464. monwealth, 16 Grat. 542 ; The State u. 

And see United States v. Magill, 1 Wash. Mordecai, 68 N. C. 207 ; The State «. 

C C.463; The State W.Taylor, 2 McCord, Outlaw, 72 N. C. 598; The State v. 

483. Potts, 75 N. C. 129. 

* Adams v. Turrentine, 8 Ire. 147. " In re Lammer, 7 Bis. 269, 14 Bankr. 

For " rob," " jeopardy," " dangerous Reg. 460. 

weapons," see United States v. Wilson, i" Crim. Law, I. § 967 ; Crim. Proced. 
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Therefore, in Alabama, counties having been made liable for per- 
sons killed by outlaws, the court, looking at the condition of the 
State at the time when the act was passed, deemed it to refer to 
lawless and disorderly persons roaming about in disguise, and 
habitually committing violence and outrage.^ Now, — 

§ 242 b. Consequences. — The consequences of this sort of in- 
terpretation are, that, to the extent to which it furnishes the 
rule, the law is made, as it should be,^ one system ; while, at the 
same time, the real intent of the legislature is carried out. And 
the doubts concerning the meanings of statutes are diminished to 
their smallest possible proportions. For thus an enactment of 
to-day has the benefit of judicial renderings extending back 
through centuries of past litigation. 

II. Grammatical Construction. 

§ 243. In General. — However desirable a correct use of the 
English language may be, the courts have no jurisdiction to 
enforce it on the legislature. Therefore, as already seen,* when 
the legislative meaning is plain, the exact grammatical construc- 
tion and propriety of language may be disregarded, even in a 
penal statute. For example, — 

" And " — " Or." — The conjunction " and " will be read as " or," 
and "or" as "and," when the sense obviously so requires;'' and 
this, in plain cases, even in criminal statutes against the accused.^ 
So,— 

I. § 673 ; ante, § 132. " One who is put 394, 406 ; Townseud v. Read, 10 C. B. 

out of the protection or aid of the law." n. s. 308 ; Fowler v. Padget, 7 T. R. 509 

Bouv. Law Diet. And see Drew v. Drew, Commonwealth v. GrifiBn, 105 Mass. 185 

37 Maine, 389 ; Walker v. Thelluson 1, Sparrow v. Davidson College, 77 N. C 

Dowl. N. s. 578 ; Loukes r. Holbeach, 4 35 : People v. Sweetser, 1 Dak. Ter. 308 

Bing. 419 ; Aldridge v. BuUer, 2 M. & W. Eigoney v. Neiman, 23 Smith, Pa. 330 

412 ; Wharton Peerage, 12 CI. & F. 295; Green n. Wood, 7 Q. B. 178. 
Rex V. Yandell, 4 T. R. 521 ; Macrae v. ^ The State v. McCoy, 2 Speers, 711 

Hyndman, 6 CI. & F. 212. The State v. Miles, 2 Nott & McC. 1 

1 Dale V. Gunter, 46 Ala. 118, 137. Foster v. Commonwealth, 8 Watts & S. 

" Ante, § 113 b et seq. 77 ; RoUand v. Commonwealth, 1 Norris. 

» Ante, § 78-81, 93, 212. Pa. 306 ; The State v. Smith, 46 Iowa, 

* Ante, § 81 ; The State v. Mitchell, 5 670 ; The State v. Brandt, 41 Iowa, 593, 
Ire. 350 ; Hall's Case, Cro. Eliz. 307 ; Contra, The State v. Kearney, 1 Hawks, 
Creswick v. Rooksby, 2 Bulst. 47 ; Water- 53. So it has been said, by way of die- 
house V. Keen, 4 B. & 0. 200, 6 D. & R. tum, that " and " in a penal statute can 
257 ; Dwar. Stat. 2d ed. 682 ; Smith Stat, never be construed to mean " or." United 
& Const. Law, 732 ; Barker v. Esty, 19 States v. Ten Cases of Shawls, 2 Paine, 
Vt. 131; Winterfleld v. Stauss, 24 Wis. 162. 
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"On" — "Or." — To correct an obviously clerical error,^ "on" 
may be read as " or," even in the strict construction of a penal 
statute.^ And, — 

" Such," — vfhen evidently it does not refer to any preceding 
matter, may be disregarded.^ Again, — 

Misnomer. — A misnomer, — for example, in the name of a per- 
son or corporation, — vrhich can be corrected by other parts of 
the statute, will be corrected in the interpretation ; * for the court 
will look into the entire enactment, and compare part with part.^ 

III. Provisions in the Alternative. 

§ 244. In General. — Provisions in the alternative are common 
in legislation ; and the rule is, that whatever is within any one of 
the disjunctively connected clauses is within the statute. Thus, — 

Alternative Offences. — If, as is common in legislation, a statute 
makes it punishable to do a particular thing specified, "or" 
another thing, " or " another, one commits the offence who does 
any one of the things,^ or any two, or more, or all of them. 
And the indictment may charge him with any one,'^ or with 
any larger number, at the election of the pleader ; employing, if 
the allegation is of more than one, the conjunction "and" where 
" or" occurs in the statute.^ " The rule," it was once observed, 
" is undoubtedly limited in its application to cases where the 
offences created in a statute are not repugnant."* And, what- 
ever be the form of the allegation, the proofs need sustain only so 
much of it as constitutes a complete offence.^* 

1 Ante, § 79. State v. Fidler, 7 Humph 502 ; The State 

2 ToUett V. Thomas, Law Kep. 6 Q. B. v. Hull, 21 Maine, 84. See Crim. Proced. 
514, 518. I- § 436, 586-588. 

' The State v. Beasley, 6 Misso. 91. ' Rex v. Franks, 2 Leach, 4th ed. 644 ; 

' Blanchard m Sprague, 3 Sumner, 279. The State v. Laney, 4 Rich. 193. 

^ Ante, § 82, 86. * Angel v. Commonwealth, 2 Va. Cas. 

6 Commonwealth v. Loring, 8 Pick. 281; The State v. Murphy, 6 Ala. 845; 

870 ; The State v. Layman, 8 Blackf . Mooney v. The State, 8 Ala. 328 ; Me- 

330 ; The State v. Miles, 2 Nott & McC. Elhaney ;;. The State, 24 Ala. 71 ; The 

1 ; The State v. Kearney, 1 Hawks, 53 ; State v. Price, 6 Halst. 203, 215. But 

Commonwealth o. Clapp, 5 Pick. 41 ; see, contra. Miller v. The State, 5 How. 

Commonwealth v. Burns, 4 J.' J. Mar. Missis. 250. See also Washburn u. Mc- 

177 ; Davenport v. Commonwealth, 1 Inroy, 7 Johns. 134. 

Leigh, 588 ; Rex v. Baylis, Cas. temp. » The State v. Woodward, 25 Vt. 616. 

Hardw. 291 ; Rex v. Dixon, Russ. & Ry. See Crim. Proced. I. § 489-492. 

53 ; The State v. Murphy, 6 Ala. 845 ; i" Crim. Proced. I. § 586 ; United States 

Carrioo v. The State, 11 Misso. 579 ; The v. Millard, 13 Blatch. 634. 
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IV. G-eneral Words following Particular. 

§ 245. Enumeration weakening. — When specific and general 
terms in a statute are mingled, the meaning of the whole is in 
various circumstances less broad than if the general were em- 
ployed alone. Or, in the words of Lord Bacon, " As exception 
strengthens the force of a law in cases not excepted, so enumera- 
tion weakens it in cases not enumerated." ^ The more common 
form of this constitutes what has been termed the " celebrated 
rule," 2 that, — 

Doctrine defined. — Where particular words of a statute are fol- 
lowed by general, — as if, after the enumeration of classes of per- 
sons or things, it is added, " and all others^'' — the general words 
are restricted in meaning to objects of the like kind with those 
specified.^ For example, — 

"Other Person" — (Sabbath-breaking). — The statute of 29 Car. 
2, c. 7, § 1, provided "that no tradesman, artificer, workman, 
laborer, or other person whatsoever " should exercise his ordinary 
calling on the Lord's day. Thereupon the words "other per- 
son " were held not to include a farmer, who is not a person of 
like denomination with those specifically mentioned ; for, as Bay- 
ley, J. said, if all persons were meant, there was no need of the 
specific enumeration.* Again, — 

"Other Craft." — The words of another statute were ." wherry, 
lighter, or other craft." And the term " craft " was held not to 
include a steam-tug ; because, though a steam-tug is a craft, it is 
not one of the same character as a wherry or a lighter.^ Still, — 

§ 246. Limit of Doctrine. — This rule does not require the 
entire rejection of general terms. ^ And its object is, not to 
defeat, but to ascertain and carry out, the legislative intent.'' 

1 1 Story Const. § 448 ; Pagew. AUen, 71 N. Y. 481; McDade v. People, 29 
8 Smith, Pa. 338. , Mich. 50 ; 1 East P. C. 187, 188. And see 

2 Smith Con. 172. Bush v. The State, 18 Ala. 415 ; Monck 
' Dwar. Stat. 2d ed. 621; Eex v. Gill- v. Hilton, 2 Ex. D. 268. 

brass, 7 Car. &P. 444; Eex v. Garratt, 6 * Reg. </. Whitnash, 7 B. & C. 596; 

Car. & P. 369 ; Rex v. Harris, 7 Car. & P. Smith Con. 172. 

446; The State v. Burrows, 11 Ire. 477; ^ Reg. v. Reed, 23 Law Times Rep. 

The State v. Sumner, 10 Vt. 587 ; Reg. v. 156, 28 Eng. L. & Eq. 133. 

St. George, 9 Car. & P. 483; Brooks v. » The State v. Williams, 2 Strob. 474; 

Cook, 44 Mich. 617 ; The State v. StoUer, Monck v. Hilton, 2 Ex. D. 268. 

38 Iowa, 321 ; People v. New York, &c. ^ Ante, § 70, 82. 

Railway, 84 N. Y. 565 ; In re Hermance, 
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Therefore, where the courts can see that its application would 
lead to results contrary to the real meaning of the law maker, 
they will not give it effect.^ Especially in this country, ^vhat- 
ever may be the true limit of the rule in England, general words 
will be construed, even as against defendants in penal statutes, 
more broadly than the specific, where such appears clearly to 
have been the meanhig of the legislature.^ 

Further of Doctrine — Such being the doctrine in general terms, 
and such its limits, the application of it in particular instances 
must depend largely on the discretion of the judges. Often this 
rule will be complicated with others, and the others will help 
the way out where the leadings of this one alone might seem 
obscure. Thus, — 

Dog, in Malicious Mischief. — A statute in Texas made it an 
offence to "wilfully and maliciously kill, maim, beat, or wound 
any horse, cattle, goat, sheep, or swine, or wilfully injure or 
destroy any other property of another." And the malicious kill- 
ing of another's dog was held not to be within the act. Said 
Wheeler, J. : " Dogs are not mentioned in the statute ; nor do 
they come within either class or description of the animals which 
are mentioned. They are not regarded by the law as being of 
the same intrinsic value, as property, as the animals enumerated 
in the statute; and cannot, we think, be brought within the 
prohibition under the general expression ' any other property ' by 
intendment." ^ Indeed, as dogs are not property of which lar- 
ceny could be committed at the common law,* the doctrine of this 
decision is, in a certain sense, an illustration of the other doc- 
trine, that statutes are to be construed in harmony with the com- 

1 "Woodworth v. The State, 26 Ohio State v. Wilson, Cheves, 163 ; Eex v. 
State, 196, 198 ; The State v. Williams, Norris, Euss. & Ky. 69 ; Hex v. Parker, 1 
supra. And see Wright v. Pearson, Law Leach, 4th ed. 320, note ; Hiley t. The 
Eep. 4 Q. B. 582. State, 9 Humph. 646 ; The State t,. 

2 lb. ; Foster v. Blount, 18 Ala. 687. Cooper, 5 Day, 250; Eex v. Blick, 4 Car. 
See also as to this, and for further views & P. 377 ; Tlie State v. Edmund, 4 Dev. 
and illustrations. The State v. Holman, 3 340 ; Commonwealth v. Wyatt, 6 Rand. 
McCord, 306 ; Shropshire v. Glascock, 4 694 ; Eeg. v. Oldham, 14 Eng. L. & Eq. 
Misso. 536 ; Boynton v. Curie, 4 Misso. 568, 2 Den. C. C. 472 ;■ The State v. 
599; Commonwealth v. Wyraan, 8 Met. Moseley, 14 Ala. 390; Eex v. Coates, 6 
247 ; Commonwealth v. Percavil, 4 Leigh, Car. & P. 394 ; Jenning's Case, 2 Lewhi, 
686 ; Vioaro v. Commonwealth, 5 Dana, 130 ; Elmsly's Case, 2 Lewin, 126 ; United 
504 ; The State v. Williams, 2 Strob. 474 ; States v. Briggs, 9 How. U. S. 351 ; Crow 
United States u. Pearce, 2 McLean, 14 ; u. The State, 6 Texas, 334. 

Calder v. Deliesseline, Harper, 186 ; Eu- s The State ». Marshall, 13 Texas, 55. 
banks «. The State, 5 Misso. 450 ; Tlie < Crira. Law, II. § 773. 
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mon law.^ But, even as thus viewed, the question is one on 
which judicial opinion appears to be divided.^ 

True Foundation of Doctrine. — Plainly the true foundation of 
the doctrine under consideration is the necessity, already men- 
tioned,^ of the legislature's making use of words in different 
meanings ; or, as expressed by Chase, C. J., " the poverty of lan- 
guage often compels the employment of terms in quite different 
significations." * And to ascertain the sense meant, we look into 
the subject and the connection.^ In this way, as already seen,^ 
general words may be rendered as specific, and specific as gen- 
eral. So, — 

§ 246 a. Inferior not include Superior. — Analogous to the rule 
under consideration is another , namely, that, in the language of 
Dwarris," " a statute which treats of things or persons of an infe- 
rior rank cannot, by any general words, be extended to those of 
a superior.* Thus, an old statute treating of 'abbots, priors, 
hospitallers, &c.,'^ and a later act speaking of ' deans, prebenda- 
ries, parsons, vicars, and others having spiritual promotion,' have 
been respectively held not to extend to bishops ; abbots and 
deaiis being the highest persons named, and bishops being of a 
still higher order." i" 

§ 246 b. Further of Reasons. — The constructions explained in 
this sub-title accord with the ordinary workings of the human 

1 Ante, § 114, 119, 139, 141, 155. see "Wilb. Stat. Law, 183, 184. The last- 

2 Grim. Law, II. § 985, note. A Wis- named author adds : " The Dean of St. 
consin statute, relating to the manage- Paul's was not included in the words, 
ment of houses of correction, gave the ' great men or noblemen or noblewomen,' 
supervisors of Milwaukee County power which occur in the act .37 Hen. 8, c. 12 ; 
to remove officers " for incompetency, because, by the order of those words, 
improper conduct, or other cause satis- ' great men must mean persons superior 
factory to the board." And the words in certain respects to noblemen and noble- 
'' other cause " were construed to mean women.' Warden of St. Paul's v. The 
other kindred cause. The State u. Mc- Dean, 4 Price, 65, 79 (citing, also, in this 
Garry, 21 Wis. 496. connection, Ailesbury v. Pattison, 1 Doug. 

' Ante, § 92 d. 28, 30). In later cases, it has been held 

* Texas v. White, 7 Wal. 700, 720. that an act imposing duties upon ' cop- 

5 Ante, § 93, 98 a, 102, 111. per, brass, pewter, tin, and all other 

S Ante, § 102. metals not enumerated,' did not apply to 

' Dwar. Stat. 2d ed. 656. gold and silver, Casher v. Holmes, 2 B. cSb 

8 Affirmed in Woodworth v. Paine, Ad. 592, and that the words ' wherry, 

Breese, 294. And see East Oakland v. lighter, vessel, barge, or other craft,' did 

Skinner, 94 U. S. 255 ; Campbell v. Paris, not include a brig, Blanford v. Morrison, 

&c. Railroad, 71 lU. 611 ; Ellis «. Murray, 15 Q. B. 724, or a steam-tug, Reed r. 

28 Missis. 129. Ingham, 3 Ellis & B. 889. See, however, 

» Westm. 2, c.'41. Tisdell v. Combe, 7 A. &E. 788." 

w Canterbury's Case, 2 Co. 46. And 
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mind. A writer who enumerates certain things, adding a gen- 
eral clause, mentions, as of course, the highest things, and some 
of each class, within those which he had in contemplation. Any 
person can, by experiment, ascertain that his own mind will com- 
monly work so. We reasonably assume, therefore, in construing 
his language, that he did not intend to include things higher than 
any mentioned, or of a class outside of those specified. Yet the 
mind does not necessarily, in every instance, move in this way. 
And when the court can discern that the mind of the maker of a 
statute moved otherwise, it should not apply to his work this 
rule of interpretation. 

V. Meaningt overlying one another. 

§ 246 0. Doctrine in Principle. — Both because words have no 
absolutely fixed and uniform meanings,^ and because in the 
necessary structure of language they overlie one another in sig- 
nificance, — as well as because, in our law, its several provisions 
habitually overlie one another,^ — it follows that, where a stat- 
ute employs several terms in combination, the proper import of 
each one of which embraces something of what is expressed in 
others, each term should be given in the construction its full 
meaning ; thereby creating partial, yet harmless, repetitions. So 
the question is in just principle. In authority, — 

§ 247. Old Doctrine — ("Sheep or Ewe," &c.). — It is a doc- 
trine of the older books, that, when a statute enumerates several 
things, and the words are so broad in meaning as to overlie one 
another, the less specific will be narrowed in the interpretation 
to prevent this consequence. For example, if, where this doc- 
trine prevails, a statute makes specially punishable the stealing 
of "a sheep or a ewe," an indictment describing the animal as a 
sheep is not supported by proof of stealing a ewe.^ But — 

Modern English Doctrine. — This doctrine is entirely overturned 

^ Ante, § 92 d. The State v. Plunket, 2 Stew. 11 ; Bush 

2 Ante, § 143, 160, 162, 163 d-164, 170- v. The State, 18 Ala. 415 ; Rex v. Beaney, 

172, Russ. & Ry. 416. See also Rex v. Gill- 

8 Rex V. Puddifoot, 1 Moody, 247 ; brass, 7 Car. & P. 444 ; Rex v. Paty, 2 

Rexi;.Birket,4Car. &P.216; The State East P. C. 1074, 1 Leach, 4th ed. 72, 

V. Tootle, 2 Harring. Del. 541 ; Rex u. 2 W. Bl. 721 ; Rex v. Moyle, 2 East 

Loom, 1 Moody, 160. For the same gen- P. C. 1076; The State v. McLain, 2 Brev. 

eral doctrine, see also Rex v. Cook, 1 443. 
Leach, 4th ed. 105, 2 East P. C. 616; 
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in England, and the rule of reason established in its place.^ 
Thus,— 

" Sheep or Ewe," &o. — The words of 7 & 8 Geo. 4, e. 29, § 25, 
against larceny, were " ram, ewe, sheep, or lamb." And on an 
indictment for stealing a sheep, the majority of the judges, as 
early as 1838, held, that, though the proof failed to show the sex 
of the stolen animal, the conviction was right , because, notwith- 
standing this overlying of meaning, " the word sheep in the stat- 
ute was a generic term, including ram, ewe, and wether, and the 
two former words might be rejected." ^ And where, in a later 
case, on a like indictment upon the same statute, employing the 
word " sheep," the animal stolen was proved to have been a lamb, 
the majority of the judges sustained the conviction.® This doc- 
trine has been since followed as settled.* 

§ 248. With us, — the earlier English doctrine has been some- 
times followed ; as, in — 

Texas — It appears to have become established in Texas by 
numerous decisions.^ For example, under a statute providing a 
special punishment " if any person shall steal any horse, gelding, 
mare, colt, ass, or mule," an indictment charging the larceny of 
a " horse " was held not to be supported where the proof showed 
the animal stolen to have been a " gelding." Said Lindsay, J. : 
" The term is used in the statute upon which this indictment was 
founded distinctively from the word horse, and a conviction for 
the theft of a horse, upon the proof of taking feloniously a geld- 
ing, would be as incongruous as that of stealing a mule or an ass 
upoa a similar indictment." ® 

' Eeg. V. McCuUey, 2 Moody, 34; B. c. or five months old may be described in 

nom. McCuUy's Case, 2 Lewin, 272 ; Eeg. an indictment for larceny as a " hog." 

V. Spicer, 1 Den. C. C. 82, 1 Car, & K. Lavender w. The State, 60 Ala. 60 ; Wash- 

699. And see The State v. Godet, 7 Ire. ington v. The State, 58 Ala. 355. 

210 ; post, § 325 ; Crim. Law, II. § 332, ^ Brisco v. The State, 4 Texas Ap. 219, 

347, 348 ; Crim. Proced. L § 620. 221 ; Valesco u. The State, 9 Texas Ap. 

^ Eeg. V. McCuUey, supra. 76 ; Persons v. The State, 3 Texas Ap. 

* Eeg. V. Spicer, supra. 240 ; Keesee </. The State, 1 Texas Ap. 

' Eeg. V. Aldridge, 4 Cox C. C. 143. 298 ; Gholston v. The State, 33 Texas, 

Poal — Pllly. — Not inconsistently, it is 342 ; Banks v. The State, 28 Texas, 644 ; 

believed, with the old doctrine, foals Dalton v. The State, 4 Texas Ap. 333 ; 

and fillies were, in 1822, held to be in- Lunsford v. The State, 1 Texas Ap. 448 ; 

eluded in the words " horse, gelding, or Swindel v. The State, 32 Texas, 102 ; 

mare," of the English statute 2 & 3 Edw. Pigg v. The State, 43 Texas, 108. 

6, c. 33. Eex ^. Welland, Euss. & Ey. « Jordt v. The State, 31 Texas, 571, 

494. So, Pig. — Under the statutory 572. 
words " hog, sheep, or goat," a pig four 
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Delaware — (" Sheep "). — In Delaware, the statute not being 
in the form we are considering, proof of stealing a ram was held 
to sustain an indictment charging the larceny of a " sheep ; " yet, 
it is perceived, the present question could not in this case arise.^ 

other States. — How the question stands in the other States 
generally the author will not attempt to decide ; except that, in 
most of them, it appears not to be settled.^ 

VI. The Express Mention of one Thing implying the Exclusion of 

another. 

§ 249. Maxim. — The doctrine of this sub-title is embodied in 
the maxim, that the express mention of one thing excludes all 
others, — Expressio unius est exclusio alterius? Thus, — 

Express llemedy excluding Implied. — Though, as we have seen,* 
the mere establishing of a new statutory right carries with it by 
implication a remedy, yet, if the statute creating the right pro- 
vides a remedy, our maxim applies, and the statutory method 
excludes all others.^ So, — 

Express Mention of Bfifeot. — Where a statute expressly defines 
what its effect shall be, other effects are by implication excluded.® 
Again, — 

Limiting authorized Act. — If the legislature declares that a 
thing before lawful may be done ; and adds, that this shall not 

1 The State v. Tootle, 2 Harring. Del. « Ante, § 137. 

641. o Thurston v. Prentiss, 1 Mich. 19.3 ; 

2 Consult Grim. Proced. I. % 620 ; The State v. Lof tin, 2 Dev. & Bat. 31 ; 
American cases cited to last section ; Smith w. Lockwood, 13 Barb. 209 ; Con- 
Wiley V. The State, 3 Coldw. 362 ; The weU v. Hagerstown Canal, 2 Ind. 588 ; 
State V. Royster, 65 N. C. 539; The State The State v. Corwin, 4 Misso. 609; Rex 
V. Hill, 79 N. C. 656 ; The State v. Dun- v. Douse, 1 Ld. Raym. 672 ; Dudley v. 
navant, 3 Brev 9 ; The State v. McLain, Mayhew, 3 Comst. 9 ; Almy v. Harris, 6 
2 Brev, 443 ; Fein v. Territory, 1 Wy. Johns. 175 ; Lang v. Scott, 1 Blackf. 405 ; 
Ter. 376 ; People v. Soto, 49 Cal. 67 ; Bailey v. Bryan, 3 Jones, N. 0. 357 ; Cam- 
Gabriel V. The State, 40 Ala. 357 ; Stol- den «. Allen, 2 Dutoher, 398; Victory v. 
lenwerk v. The State, 55 Ala. 142 ; Wat^ Fitzpatrick, 8 Ind. 281 ; McCorraack v. 
son V. The State, 55 Ala. 150 ; Shubrick Terre Haute, &c. Railroad, 9 Ind. 283 ; 
V. The State, 2 S. C 21 ; Toledo, &o. Rail- Ham v. Steamboat Hamburg, 2 Iowa, 460 ; 
way V. Cole, 50 111. 184. post, § 250. And see United States v. 

s Broom Leg. Max. 2d ed. 505, 515 ; Dickey, Morris, 412 ; People u. Stevens, 

Co. Lit. 210 a ; Watkins v. Wassell, 20 13 Wend. 341. 

Ark. 410 ; Feldman v. Morrison, 1 Bradw. « Perkins v. Thornburgh, 10 Cal. 189 ; 

460 ; Howell v. Stewart, 54 Misso. 400 ; Pursell u. New York Life Ins. &o. Co. 42 

Scovern v. The State, 6 Ohio State, 288, N. Y. Super. 383; Watkins v. Wassell, 20 

291. Ark. 410. 
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be construed to permit the doing of some other thing embraced 
in the general provision ; the result will be an implied prohibi- 
tion of such other thing, though it was before lawful.^ On the 
other hand, — 

Remedy for existing Right. — A statute which merely prescribes 
a new remedy for an existing right is cumulative only, and a 
party may follow either it or the antecedent law at his election, 
unless by direct words or necessary implication it takes away the 
prior.remedy.^ And — 

§ 249 a. Limits of Doctrine. — Special caution is required not 
to carry the main doctrine of this sub-title too far. For example, 
the omission of a thing from a statute is not equivalent to the 
insertion of its opposite ; as, if it enumerates provisions not to be 
affected by it, all unenumerated provisions on like subjects are 
not therefore repealed.^ And an act forbidding the wife to give 
evidence for her husband in criminal cases does not authorize her 
doing it in civil cases.* Likewise a provision that shop-books 
shall not be evidence after a year does not make them such with- 
in the year.^ We shall see more of this under the next sub- 
title ; as to — 

VII. Bow Statutory and Common-law Remedies mingle. 

§ 249 h. Already. — The discussions of this volume have al- 
ready brought to view some of the doctrines pertaining to this 
sub-title. But, — 

Here. — In this connection, we shall somewhat extend our 
vision, and endeavor to gain a more connected and complete com- 
prehension of the entire topic. 

§ 250. Creating Offence and prescribing Procedure. — Where the 
same statute which creates an offence prescribes also the penalty, 
mode of procedure, or any thing else of the sort, only what the 
statute thus ordains is permissible.^ But, — 



' The State v. Eskridge, 1 Swan. Tenn. Howard, 6 Har. & J. 383 ; Booker v. Mc- 

413. Roberts, 1 Call, 243. 

2 Coxe«. Robbins,4Halst. 384'; Almy » Burnhara u. Onderdonk, 41 N. Y. 

V. Harris, 5 Johns. 175 ; Golden v. Eldred, 425. 

16 Johns. 220 ; Farmers' Turnpike v. Cot- < Barbat v. Allen, 7 Exch. 609. 

entry, 10 Johns. 389 ; Bearcamp River " Pitman v. Maddox, 2 Salk. 690. 

Co. V. Woodman, 2 Greenl. 404 ; Fryeburg ^ Ante, § 249, and cases there cited ; 

Canal v. Frye, 5 Greenl. 38 ; Baltimore v. People v. Craycrof t, 2 Cal. 243 ; Attor- 
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Affirming Common-law Offence. — Where the offence which a 
statute creates is such also at the common law, and the statute 
and common law are not repugnant, all new provisions thus legis- 
latively ordained are cumulative, and the procedure may conform 
to either law.^ Again, — 

Creating Offence without providing Procedure or Punishment. — 
Where a statute forbids a thing of a public nature ^ before law- 
ful, but provides no penalty, the indictment is at the common 
law,^ and the common-law punishment follows.* Or, if such a 
statute prescribes no mode of prosecution, the common-law in- 
dictment lies.^ In like manner, — 

§ 250 a. Private Statutory Interest. — Where a statute creates 
a private interest, but is silent as to the remedy, any person 
within the benefit conferred, or injured by the prohibited wrong, 
may sue.® Or, as otherwise expressed, " when any statute re- 
quires an act to be done for the benefit of another, or to forbear 
the doing of an act which may be to his injury, though no action 
be given in express terms by that statute, for the omission or com- 
mission, the general rule of law in all such cases is, that the party 
injured shall have an action." ^ But a new statutory remedy for 



ney-General v. EadlofE, 10 Exch. 84, 23 
Law J. N. s. Exch. 240, 18 Jur. 555, 26 
Eng. L. & Eq. 413 ; Eenwick v. Morris, 7 
Hill, N. Y. 575 ; Eex v. Ivyes, 2 Show. 
468; Keg. u. Dye, 11 Mod. 174; Com- 
monwealth V. Swift Run Gap Turnpike, 

2 Va. Gas. 361 ; McElhiney v. Common- 
wealth, 10 Harris, Pa. 365 ; The State v. 
Meyer, 1 Speers, 305 ; The State v. 
Helgen, 1 Speers, 310; Barden v. Crocker, 
10 Pick. 883 ; Eex v. Hemmings, 3 Salk. 
187 ; Anonymous, 3 Salk. 189, 2 Ld. 
Eaym. 991; Eex v. Glufe, 12 Mod. 104, 
Eex w. Hurst, 11 Mod. 140; Rex v. Mar- 
riot, 4 Mod, 144 ; s. o. nom. Eex k. Mar- 
riott, 11 Mod. 140, note ; Hartley v. 
Hooker, Cowp. 523 ; Crofton's Case, 1 
Mod. 34; Rex v. Buck, 1 Stra. 679; Rex 
>i. Savage, 1 Ld. Raym. 347 ; The State 
V. Maze, 6 Humph. 17 ; Rex v. Wright, 1 
Bur. 543 ; Sudbury Meadows x\ Middle- 
sex Canal, 23 Pick. 36; Dodge v. Essex, 

3 Met 380 ; Henniker v. Contoocook Val- 
ley Railroad, 9 Post. N. H. 146. 

1 Ante, § 163 d, 164, 166, 167, 173 ; 
Crittenden v. Wilson, 5 Cow. 165 ; Peo- 
ple V. Craycroft, 2 Cal. 243 ; Rex v. Dixon, 
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10 Mod. 335; Gooch » Stephenson, 13 
Maine, 371. 

2 Crim. Law, I. § 237, 238. 

8 Rex V. Robinson, 2 Bur. 799, 803 ; 
Rex V. Smith, 2 DoUg. 441 ; Rex o. Har- 
ris, 4 T. R. 202. 

^ Ante, § 138; Reg. v. Price, 11 A. & 
E. 727, Reg. v. Walker, Law Rep. 10 
Q. B. 355, 13 Cox C. C. 94. 

5 Colburn v. Swett, 1 Met. 232; Elder 
V. Bemis, 2 Met. 699 , The State y. Meyer, 
1 Speers, 305; The State v. Helgen, 1 
Speers, 310 ; and the cases m the last two 
notes. 

8 Ante, § 134, 138, 144; Crim. Law, L 
§ 237, 238 ; Ewer v. Jones, 2 Ld. Raym. 
934, 937 ; Privilege of Priests, 12 Co. 
100, Arundel v. Duckett, 20 Md. 468; 
Shepherd v. Hills, 11 Exch. 55, 67 ; High- 
tower I). Fitzpatriok, 42 Ala. 597 ; Dudley 
V. Mayhew, 3 Comst. 9. And see Steam- 
ship Co. V. JolifEe, 2 Wal. 450. 

' Ashby i;. White, 14 HoweU St. Tr. 
695, 785 ; Pickering v. James, Law Rep. 
8 C. P. 489 ; Hitchins v. Kilkenny, &c. 
Railway, 9 C. B. 536 ; The Waveriy, 7 
Bis. 465. 
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an existing right does not take away the former remedy, and 
either may be pursued .^ So, as in the case of a criminal statu te,^ 
where the act which confers a civil right prescribes the remedy, 
it only is permissible.* Or, if a statute authorizes the doing of 
a thing which was before unlawful, and prescribes the remedy 
for the injured party, it only can be pursued ; * or, if it provides 
for a part of the injury, its rule prevails as to the part, while the 
common-law remedy is available for the rest.^ 

§ 250 b. Civil and Criminal or Penal. — As private and public 
wrongs and redress are separate and concurrent,^ provisions for 
the procedure as to the one have no relation to the same as to 
the other. So that, for example, if a statute creates a new offence 
and imposes a penalty, the remedy by injunction is nevertheless 
in a proper case available.' So also, in a proper case, not as of 
course in every one, an action at common law may be maintained 
by the private party in such circumstances.^ 

§ 250 c. Indictment — is the common, yet not the only, form 
for prosecuting crimes.^ When, therefore, a statute creates a 
crime, whether it fixes the punishment or not, an indictment will 



>■ Coxew.Eobbins,4Halst. 384; Alrny 
V. Harris, 5 Jolins. 175 ; Golden v. Eldred, 
15 Johns. 220 ; Farmers' Turnpike v. Cov- 
entry, 10 Johns. 389 ; Bearcamp River 
Co. V. Woodman, 2 Greenl. 404 ; Frye- 
burgh Canal v. Frye, 5 Greenl. 38 ; Balti- 
more V. Howard, 6 Har. & J. 383 ; Booker 
V. McRoberts, 1 Call, 243 ; People v. Cray- 
croft, 2 Cal. 243; Adams v. Richardson, 
43 N. H. 212 ; Bruce v. Delaware and 
Hudson Canal, 19 Barb. 371 ; Sharp v. 
Warren, 6 Price, 131. 

2 Ante, § 250. 

s Stevens w. Evans, 2 Bur. 1152, 1157 ; 
The State v. Stewart, 26 Ohio State, 216 ; 
Lang V. Scott, 1 Blackf. 405 ; Rochester 
V. Bridges, 1 B. & Ad. 847, 859 ; Ward v. 
Severance, 7 Cal. 126; Roberts v. Lan- 
deoker, 9 Cal. 262 ; Thurston v. Prentiss, 
1 Mich. 193; Almy v. Harris, 5 Johns. 
175 ; Renwick v. Morris, 7 Hill, N. Y. 
575; Fuller v. Ediugs, 11 Rich. 239; But- 
ler V. The State, 6 Ind. 165 ; Victory v. 
Fitzpatrick, 8 Ind. 281 ; Cole v. Musca- 
tine, 14 Iowa, 296; Hazen v. Essex, 12 
Gush. 475 ; Camden v. Allen, 2 Dutcher, 
398 ; Weller v. Weyand, 2 Grant, Pa. 



103 ; Brown v. White Deer, 3 Casey, Pa. 
109 ; Babb v. Mackey, 10 Wis. 371 ; 
Wolverhampton New Waterworks v. 
Hawkesford, 6 C. B. n. s. 336, 356 ; Ste- 
vens V. Jeacocke, 11 Q. B. 731 ; Marshall 
V. NichoUs, 18 Q. B. 882 ; St. Pancras «. 
Batterbury, 2 C. B. n. s. 477 ; Bassett u. 
Carleton, 32 Maine, 553. 

^ Henniker «. Contoocook Valley Rail- 
road, 9 Fost. N. H. 146 ; Best v. Gholson, 
89 111. 465 ; In re Washington Park, 52 
N. Y. 131 ; In re Townsend, 4 Hun, 31 ; 
McKinney v. Monongahela Nav. Co. 2 
Harris, Pa. 65 ; Sudbury Meadows v. 
Middlesex Canal, 23 Pick. 36 ; Dodge v. 
Essex, 3 Met. 380. 

^ Troy V. Cheshire Railroad, 3 Fost. 
N. H. 83. 

6 Grim. Law, I. § 264 et seq. 

' Cooper V. Whittingham, 15 Ch. D. 
601. 

s Hayes v. Porter, 22 Maine, 371 ; 
Couch V. Steel, 3 Ellis & B. 402 ; Atkin- 
son V. Newcastle, &c. Waterworks, 2 Ex. 
D. 441. 

9 Grim. Proced. I. § 130 et seq. 
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lie against the violater,i unless it provides some other form of 
procedure.^ So, — 

§ 250 d. Penal Action. — Though a penal action is not prop- 
erly criminal,^ if a statute provides a penalty for a wrong of a 
public nature,* to be recovered by action,^ the plaintiff should be, 
not the informer, though he is to receive a part of the penalty, 
but the State.® Yet it is common, by express provision, to allow 
qui tarn actions, in which an informer sues in his own name for 
a penalty, as well on behalf of himself as the State/ But even 
then, if the private person has not commenced such action, the 
State may sue.^ While his action is pending, no other person 
can maintain a suit.^ Now, — 

§ 251. Complications less obvious. — While the doctrines of this 
sub-title are thus far plain, both in reason and authority, there 
may be complications of facts the legal consequences whereof are 
less obvious. Thus, — 

Different Date or different Part of Statute. — Plainly if a statute 
of to-day creates an offence, and, pi-escribing no remedy, leaves 
it to be proceeded against under the common law, a statute of 
to-morrow defining the procedure will be cumulative, the same as 
if the offence had been originally at the common law.^" Then 
will it make a difference should the statutes be simultaneously 
enacted? There are cases which hold not, and that, if one sec- 
tion of an act creates an offence, and another prescribes the rem- 
edy, the remedy is cumulatively And a much-esteemed book 
lays down the doctrine, that, " where an offence is not so at the 

1 Ante, § 250 ; 2 Hale P. C. 171 ; 2 v. Look, 108 Mass. 139, 141 ; Caroon v. 
Hawk. P. C. c. 25, § 4 ; Rex v Wright, 1 Rogers, 6 Jones, N. C. 240. Under the 
Bur. 543, 544 ; Beg. v. Buchanan, 8 Q. B. Missouri statute, see Hudson v. St. Louis, 
883; The State w. Pate, Busbee, 244; &c. Railway, 53 Misso. 525 ; Fickle u. St. 
Blackwell v. Old Colony Railroad, 122 Louis, &c. Railway, 54 Misso. 219; Seaton 
Mass. 1 ; United States v. Ebner, 4 Bis. v, Cliicago, &c. Railroad, 55 Misso. 416. 
117 ; Burnet v. Davidson, 10 Ire. 94. See ' Smith v. Look, supra ; Wheeler o. 
The State v. Carr, 6 Oregon, 133. Goulding, 13 Gray, 539; Moore v. Jones, 

2 Rex K. Wright, supra; Rex u. Mar- 23 Vt. 739; Chicago, &c. Railroad v. 
riot, 4 Mod. 144. Howard, 38 111. 414; Megargell v. Hazel- 

3 Crlm. Law, I. § 32 ; Webster v. Peo- ton Coal Co. 8 Watts & S. 342. 

pie, 14 111. 365 ; Canfield v. Mitchell, 43 8 The State v. Bishop, 7 Conn. 181 ; 

Conn. 169. Commonwealth v. Howard, 13 Mass. 221, 

* See Ordwayt). Central National Bank, 222. 
47 Md. 217 ; Gilmore v. Dawson, 64 Misso. o Dozier v. Williams, 47 Missis. 606. 

•510. w 1 Russ. Crimes, 3d Eng. ed. 50. 

5 2 Hawk. P. C. c. 25, § 4. See Carle " Attorney-General v. White, 2 Co- 
V. People, 12 111. 285. niyns, 433, 436. But see Crofton's Case, 

6 Rex V. Hymen, 7 T. E. 536; Smith 1 Vent. 63, 1 Mod. 34. 
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common law, but made an offence by act of Parliament, an indict- 
ment will lie where there is a substantive prohibitory clause in 
such act of Parliament ; though there be afterwards a particular 
provision and a particular remedy given." i Within this doc- 
trine, if by one clause of a statute an offence is created, " and a 
penalty is annexed to it by a separate and subsequent clause," a 
violation of it need not be pursued by a suit for tlie penalty, but 
an indictment will lie "on the prior clause, on the ground of 
its being a misdemeanor." ^ Now, to take another step in the 
argument, can it make a difference that the prohibition and rem- 
edy are in different clauses or sections? If we make the natural 
answer that it cannot,^ we come to a doctrine directly contrary 
to what we have seen to be established.* The logical course 
would be to deny that provisions enacted at the same date have, 
in this class of cases, the same effect as if established at different 
dates. But the English decisions appear to have gone too far 
otherwise to admit of reconciliation by logic ; so the distinction 
in England seems to be, that, where the same section both cre- 
ates the offence and affixes the consequence, only the statutory 
direction can be followed ; ^ but, where the offence is created in 
one section and penalties are prescribed in a subsequent section, 
the subsequent one is cumulative, and the common-law method 
may be followed.^ But, — 

§ 252. With us, — this particular distinction has probably not 
been very much considered. And it is doubtful whether any 
thing relating to it can be set down as established in American 
law. Said a learned Massachusetts judge : " The distinction to 
be taken is, where a statute does not vest a right in a person, 
but only prohibits the doing of some act under a penalty ; in 
such a case the party violating the statute is liable to the penalty 
only ; but, where a right of property is vested in consequence of 
the statute, it is to be vindicated by the common law, unless the 
statute confines the remedy to the penalty." ^ Should we apply 

1 1 Saund. Wms. ed. (6th) 135, note. * Ante, § 250, 250 a. 

And see Lichfield u. Simpson, 8 Q. B. 5 Attorney-General v. EadlofE, 10 

65 ; Collinson v. Newcastle, &c. Kailway, Exch. 84, 23 Law J. n. s. Exch. 240, 18 

1 Car. & K. 546 ; Rochdale Canal v. King, Jur. 555, 26 Eng. L. & Eq. 413. 
14 Q. B. 122. 6 Eeg. u. Buchanan, 8 Q. B. 88.3, 15 

2 Ashurst, J. in Rex v. Harris, 4 T. R. Law J. n. s. Q. B. 227, 10 Jur. 736 ; 1 
202, 205. See also 1 Russ. Crimes, 3d Russ. Crimes, 3d Eng. ed. 50, 51. 

Eng. ed. 49 et seq. ; ante § 134, 136, 138. '< Putnam, J. in Barden v. Crocker, 10 

s Ante, § 63, 65, 66. Pick. 383, 389. 

237 



§ 254 INTEEPRETATION. [BOOK II. 

this distinction in the criminal law, it might possibly subject to 
indictment one who violated a statute creating a crime a^nd pre- 
scribing a summary procedure, without words negativing any 
other procedure ; though this consequence does not seem to be 
inevitable.^ A statute making a thing a public nuisance, and in 
the same section directing how it shall be punished, doubtless 
leaves it subject to the common-law abatement.^ 

§ 253. In Conclusion of this Topic. — Under the present unsat- 
isfactory condition of the authorities, true wisdom would seem to 
indicate that, in each individual instance, special regard be paid 
to those considerations which point to the actual legislative in- 
tent. The practitioner, obliged to adapt his course nicely to the 
shades of distinction taken by the courts heretofore, will consult 
the cases carefully as to points presenting special difficulties. 
But judges, seeking the truth more in the line of legal reason 
than of precise authority, will consider whether, looking at the 
whole law, the new remedy for the new offence was intended by 
the legislature to supersede the common-law remedies, which 
attach as of course to all offences. 

VIII. Mandatory and Directory Statutes. 

§ 254. Mandatory, defined. — A statute is called mandatory 
when, if not all its provisions are complied with according to 
their terms, the thing done is, as to it, void. 

In General. — Most statutes are mandatory ; ^ and, for example, 
their terms must be all and strictly pursued to render proceedings 
under them good, or rights claimed under them valid.* Even, — 

Agreements contrary to Statute. — As we have seen," agree- 
ments in contravention of a statute or its policy are, in general, 
void.^ And — 

1 And see, to this point, The State v. ^ Koch v. Bridges, 45 Missis. 247. 
Thompson, 2 Strob. 12, which is, how- * Ante, §119; Fitzpatrick u. Turner, 
ever, consistent with the English distinc- 14 Fla. 382 ; Haramons v. The State, 8 
tion as stated in the last section. And Texas, 272 ; District Township, &c. v. 
to the point of the text is Crofton's Case, Dubuque, 7 Iowa, 262 ; Corbett v. Brad- 
1 IVFod. 34, which has perhaps been over- ley, 7 Nev. 106 ; Logwood v. Huntsville, 
ruled. See also People v. Stevens, 13 Minor, 23 ; Crawford u. The State, Minor, 
Wend. 841; Renwick v. Morris, 7 HiU, 143; Hale v. Burton, Dudley, Ga. 105; 
N. Y, 575. Fitch v. Kirkland, 22 Wend. 132. 

2 See Renwick v. Morris, 7 Hill, N. Y. » Ante, § 138 a. 

575 ; Rex v. Gregory, 2 Nev. & M. 478, 5 6 Peck v. Burr, 6 Seld. 294 ; Miller v. 
B. & Ad. 555. Post, 1 Allen, 434; Hathaway v. Moran, 
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Thing done contrary, &o. — Penalty. — The same rule applies to 
a thing done, contrary to a statute ; it is commonly void. Or, if 
the enactment merely imposes a penalty or a forfeiture, this is 
usually, not always, equivalent to a prohibition.^ 

§ 255. Directory, defined. — A statute is termed directory when 
a part or aU of its provisions operate merely as advice or direc- 
tion to the official or other person who is to do something pointed 
out, leaving the act or omission not destructive of the legality o^ 
what is done in disregard of the direction. 

What Directory and what Mandatory. — It is difficult, on the 
authorities, to lay doWn exact rules for determining when a stat- 
utory provision should be construed as directory, and when as 
mandatory .2 In reason, we may say, that the interpretation wiU 
be adopted which will best subserve justice and the true legis- 
lative intent ; but so indefinite a rule can be of little practical 
avail. Let us look at some recognized distinctions. Thus, — 

Not of Substance. — Whatever, in a statute, is not of the sub- 
stance of its provisions will,^ when not in the nature of a grant of 
rights to parties or the public,* be construed as directory. And, — 

Time and Manner of Official Acts. — Generally, when no rights 
will be impaired, provisions, with no negative words or implica- 
tions, concerning the time and manner, and more especially the 
time, in which official persons shall perform designated acts, are 
directory.^ Of this sort,' for example, is the requirement that 

44 Maine, 67. As to marriage see 1 * Ante, § 112 ; The State v. Lean, su- 

Bishop Mar, & Div. § 283-289 ; Parton pra ; People v. New York, 11 Abb. Pr. 

V. Herrey, 1 Gray, 119 ; Illinois Land and 114 ; Wendel v. Durbin, supra. 

Loan Co. v. Bonner, 75 III. 315. ^ Pond v. Negus, 3 Mass. 230 ; Rex v. 

1 Hallet V. Novion, 14 Johns. 273, 290 ; Leicester, 7 B. & C. 6 ; Rex v. Denby- 
Mitchell u. Smith, 1 Binn. 110 ; Williams shire 4 East, 142; Reg. v. Rochester, 7 
V. Tappan, 3 Fost. N. H. 385, 391 ; Lewis Ellis & B. 910 ; Reg. v. Ingall, 2 Q. B. D. 
V. Welch,. 14 N. H. 294; Louisville v. 199; People w. Allen, 6 Wend. 486 ; Peo- 
Roupe, 6 B. Monr. 591 ; Tabb v. Baird, 3 pie v. Peck, 11 Wend. 604 ; Marchant v. 
Call, 475; SeUers u. Dugan, 18 Ohio, 489 ; Langworthy, 6 Hill, N. Y. 646; Hooker 
Griffith V. WeUs, 3 Denio, 226; Bancroft v. Young, 5 Cow. 269; Ex parte Heath, 
V. Dumas, 21 Vt. 456 ; Skelton v. Bliss, 7 3 Hill, N. Y. 42 ; Colt v. Eves, 12 Conn. 
Ind, 77. 243; Wan-kon-chaw-neek-kaw <,■. United 

2 Bladen v. Philadelphia, 10 Smith, States, Morris, 332, 335 ; Walker v. Chap- 
Pa. 464. man, 22 Ala. 116; People v. Cook, 14 

'Norwegian Street, 81 Smith, Pa. Barb. 2.59 ; The State w. Click, 2 Ala. 26 ; 

349; Wendel v. Durbin, 26 Wis. 390; McGuffie w. The State, 17 Ga. 497 ; Hart 

The State v. Lean, 9 Wis. 279 ; Hurford v. Plum, 14 Cal. 148 ; People v. Lake, 33 

V. Omaha, 4 Neb. 336 ; Howard u. Bod- Cal. 487 ; Wheeler v. Chicago, 24 111. 105 ; 

ington, 2 P. D. 203, 210, 211 ; Rex v. Lox- St. Louis County Court v. Sparks, 10 

dale, 1 Bur. 445. Misso. 117 ; Blimm v. Commonwealth, 7 
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INTERPRETATION. 



[book II. 



the court which sentences a prisoner to the State prison " shall 
so limit the time of sentence that it will expire between the 
months of March and November." A sentence, in disregard of 
it, is not void.' And largely the statutes relating to the time 
and manner of summoning and bringing in jurors are of this 
class.^ The same is true of those providing for other steps in a 
judicial cause .^ But a provision of this or any other sort which, 
though in the nature of a command to an officer or court, confers 
rights on parties, is generally or always mandatory.* A familiar 
illustration of this kind of statute is one giving the prevailing 
party costs ; they cannot be withheld at the discretion of the 
judge.^ Further to illustrate, — 

Time of Executing Sentence. — If a statute directs within how 
many days, after judgment, the prisoner in a capital case shall be 
executed, the court may still order him executed at a different 
time.^ Again, — 



Bush, 320 ; Torrey v. Millbury, 21 Pick. 
64 ; Parchman v. The State, 2 Texas Ap. 
228; Lackawana Iron, &e. Co. u. Little 
Wolf, 38 Wis. 152 ; Rex v. Sparrow, 2 Stra. 
1123; The State w. Camden, 10 Vroom, 
620 ; Lee v. The State, 49 Ala. 43 ; Lime- 
stone V. Rather, 48 Ala. 433 ; Ryan u. 
Vanlandingham, 7 Ind. 416 ; Merrill v. 
The State, 46 Ala. 82 ; Boykin v. The 
State, 50 Missis. 375; Wright v. Sperry, 
21 Wis. 331 ; McRoberts v. Winant, 15 
Abb. Pr. N. s. 210 ; Le Feurre v. Miller, 
8 Ellis & B. 321. And see, besides the 
other cases cited to this section. Striker 
V. Kelly, 7 Hill, N. Y. 9; Wiggin v. New 
York, 9 Paige, 16; McBee v. Hoke, 2 
Speers, 138 ; The State v. Hill, 2 Speers, 
150 ; Eustis v. Kidder, 26 Maine, 97 ; Rex 
V. Page, 12 Mod. 123 ; Rex v. Ingram, 1 
Ld. Raym. 215 ; Steele o. The State, 1 
Texas, 142; Dyches v. The State, 24 
Texas, 266; People v. Weller, 11 Cal. 49. 

1 Miller v. Finkle, 1 Parker C. C. 374. 
And see, for a like principle as to the sen- 
tence, Brightwell v. The State, 41 Ga. 
482. 

2 The State v. Pitts, 58 Misso. 556; 
The State v. Gillick, 7 Iowa, 287 ; The 
State V. Smith, 67 Maine, 328 ; The State 
V. Carney, 20 Iowa, 82. See The State v. 
Maddox, 1 Lea, 671. 

8 Dawson v. People, 25 N. Y. 399 ; The 
State 0. Jolly, 7 Iowa, 15 ; The State v. 
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Axt, 6 Iowa, 511 ; Friar v. The State, S 
How. Missis. 422 ; Zantzinger v. Ribble, 
36 Md. 32 ; Ottillie v. Waechter, 33 Wis. 
252 ; Body v. Jewsen, 33 Wis. 402 ; Com- 
monwealth t'. Edwards, 4 Gray, 1; Cro- 
foot V. People, 19 Mich. 254 ; The State 
i: Baker, 8 Nev. 141 ; The State v. Scott, 
1 Bailey, 294 ; The State v. Baker, 9 Rich. 
Eq. 521 ; Territory v. Anderson, 1 Wy. 
Ter. 20 ; Charter v. Greame, 13 Q. B. 
216; Clark v. Commonwealth, 5 Casey, 
Pa. 129. 

* Ex parte Jordan, 94 U. S. 248; Peo- 
ple V. Livingston, 68 N. Y. 114 ; Stacey 
V. The State, 3 Texas Ap. 121 ; Satter- 
white V. The State, 3 Texas Ap. 428; 
Wendel v. Durbin, 26 Wis. 390 ; Newman 
V. The State, 6 Baxter, 164 ; French ,.. 
Edwards, 13 Wal. 506 ; Donlin v. Het- 
tinger, 57 111. 348 ; Blake v. Sherman, 12 
Minn. 420 ; People v. Erie, 1 Buf. 517 ; 
Howard v. Bodington, 2 P. D. 203; Vaux 
V. Vollans, 4 B. & Ad. 525. See The 
State V. Cooper, 45 Misso. 64 ; Long v. 
The State, 4 Texas Ap. 81. 

^ First National Bank v. Prescott, 27 
Wis. 616. 

Seaborn v. The State, 20 Ala. 15; 
Rex i\ W\ att, Russ. & Ry. 230. See, on 
this subject, Reg. v. Hartnett, Jebb, 302 ; 
Reg. V. Hogg, 2 Moody & R. 380 ; Miller 
V. The State, 3 Ohio State, 476. 



CHAP. XXV.J MISCELLANEOUS DOCTEINES. § 256 

Eight-hours Law. — The act of Congress, termed the "Eight- 
hours Law," which provided that eight hours should constitute a 
day's work for all laborers, workmen, and mechanics employed 
by or on behalf of the government of the United States, was held 
to be a direction to the agents of the government, and not a con- 
tract between it and a class of its employees. By agreement, a 
day's work might stiU be more or less than eight hours.^ 

Non-official Person. — A provision for a thing to be done by a 
non-official person may be directory, equally as where the doer is 
an officer.^ 

Bonds and other Instruments. — Where a statute requires duties, 
less in amount than two hundred dollars, to be paid in cash, a 
bond for such less amount is valid.^ And in other cases bonds, 
deeds, and other instruments, not following a statutory form may 
be good,* though they are not so always. So may an affidavit, 
not in statutory form, be good.^ 

In Part directory. — The reader perceives, from these illustra- 
tions, that a directory statute is not necessarily, while yet it may 
be, such in full ; it is oftener directory only in part.® For ex- 
ample, it may be directory as to the time, and mandatory as to 
the thing itself." 

§ 255 a. Legislative Intent — (Negative Words). — Negative or 
other words indicating a legislative intent may, and often do, 
cause a statute to be construed as mandatory, which otherwise 
would be held directory.^ For example, — 

§ 256. Peremptory Language. — As expressed by Dwarris, 
" where affirmative words are peremptory, as that ' the forms of 
proceedings set forth in the schedule annexed shall be used on 
all occasions,' Lord Kenyon observed, ' I cannot say that these 
words are merely directory ;.' and a material variance from the 

1 United States v. Martin, 94 U. S. 400. ' The State v. Harris, 17 Ohio State, 

2 Field V. Gooding, 106 Mass. 310 ; 608 ; The State v. Lean, 9 Wis. 279. 
Bainbridge v. The State, 30 Ohio State, ^ Liverpool Borough Bank v. Turner, 
264 ; American Bank v. Cooper, 54 Maine, 2 De G., E. & J. 502 ; Howard v. Boding- 
438. ton, 2 P. D. 203, 211 ; Bladen u. Phila- 

^ United States v. Linn, Crabbe, 307. delphia, 10 Smith, Pa. 464 , Hurford v. 

* Rex V. Lyon, Buss. & Ry. 255 ; Bex Omaha, 4 Neb. 336 ; The State v. Smith, 

». Randall, Russ. & Ry. 195. 67 Maine, 328 ; Pearse v. Morrice, 2 A. & 

5 The State v. Dayton, 3 Zab. 49. E. 84, 96 ; Reg. v. Fordham, 11 A. & E. 

6 Woodward v. Sarsons, Law Rep. 10 73 ; Rex v. Newcomb, 4 T. R. 368 ; Bow- 
C. P. 7.33, 746; Reg. v. Fordham, 11 A. man «. Blyth, 7 Ellis & B.47; People <?. 
&E. 73; Rex w. Norwich, 1 B, & Ad. 310; Allen, 6 Wend. 486 ; Williams v. Swan- 
Free Press Assoc. «. Nichols, 45 Vt. 7. sea Canal Nav. Co. Law Rep. 3 Ex. 158. 
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§ 256 a INTBEPKBTATION. [BOOK II, 

form prescribed was in that case held fatal, the justices not hav- 
ing pursued the authority of the statute." ^ And it has been laid 
down that statutes imposing a duty, and giving the means for 
its performance, are mandatory.^ Moreover, — 

Franchise. — "It has frequently been held, that, where a power 
or franchise is created by statute which fixes or prescribes the 
mode of its exercise, it must be exercised in the mode pointed 
out by the act, and no other." ^ But a provision, that the officers 
of a corporation shall be elected annually, does not take away 
its incidental power to choose them after the election day has, by 
accident, passed by without an election.* 

liability of Officer. — The omission of an officer to perform an 
act enjoined by statute may, though the statute is construed as 
directory, render him liable at the suit of a party injured by the 
neglect.^ 

Constitution. — A constitutional provision may, like a statutory 
one, be interpreted as only directory.^ 

Caution. — It is well to be cautious not to carry the principle of 
holding a statute to be merely directory too far.' 

IX. Concluding Suggestions and Views. 

§ 256 a. In General. — There are a few principles of statutory 
interpretation, sometimes relied on, not embraced in the forego- 
ing series of chapters. But they are all either of a doubtful 
nature, or of little or no practical importance. They lie collected 
before the writer at the present time. Yet after a somewhat 
careful consideration of the subject, he has deemed it best that 
these elucidations shall here close. 

1 Dwar. Stat. 2d ed. 610 ; Davison v. f erring to 2 Kent Con. 295 ; Coles b. 
Gill, 1 East, 64. And see Rex v. Lox- Allison, 23 111. 437. 

dale, 1 Bur. 445. See The State v. Fos- ^ Brown v. Lester, 13 Sm. & M. 392. 
ter, 61 Misso. 549. 6 Ante, § 36 a, 37 ; Washington v. 

2 Veazie v. China, 50 Maine, 518 ; Mil- Page, 4 Cal. 388. 

ford V. Orono, 50 Maine, 529 ; The State ' See Smith Stat. & Const. Law, § 670- 

V. Garber, 7 Neb. 14 ; Wendel u. Durbln, 681 ; Dwar. Stat. 2d ed. 608-612 ; Stay- 

26 Wis. 390. ton v. Hulings, 7 Ind. 144 ; Webster v. 

8 Smith Stat, and Const. Law, § 677. French, 12 lU. 302. 

« The State v. Fairbury, 51 111. 149, re- 
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SUBJECTS AND CASES CITED. 



INDEX OF SUBJECTS. 



Note. — The Fi&nsES refer to the Sections, 



ABATED PROCESS, 

statute cannot revive, 180, note. 
ABATEMENT, (See Nuisance.) 

of nuisance, under power of by-laVs, 21. 
in connection with other remedies, 169. 
when statute gives other remedy, 252. 
ABROAD, 

when statutes bind citizens, 141. 
ABSURDITY, 

in statute, avoided by interpretation, 82, 90, 93, 200. 
ACCESSORY, (See Principal and Accessory.) 

who, in statutory felony, 139. 
"ACCUSED OF CRIME," 

meaning of phrase, in statute, 242. 
ACCUSED PERSONS, (See Criminal Defendants — Liberal In- 

terpretation — Strict Interpretation.) 

statutes contract and expand in favor of, 230. 
ACT, 

one, may constitute parts of several offences, 143. 

legislative acts of diffei-ent dates, construed together, 82, 86, 87. 
ACT OF CONGRESS, 

precedence of, among laws, 11, 15. 
ACTION, (See Civil Action — Qui tam Action.) 

not, for thing contrary to statute, 254, 255. 
"ACTUALLY OCCUPY," 

meaning of, in statute, 145. 
"ADAPTED TO COINING," 

meaning of expression, 211. 

"ADJOINING," 

dwelling-house, what is, 223. 
ADJUDICATION, 

how, establishes legal doctrine, 125. 
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ALT INDEX OF SUBJECTS. 

"ADMINISTER POISON," 

meaning of, in attempt to murder, 225. 

"ADMINISTRATOR," 

may stand for " executor," in statute, 190 6. 

ADMISSIONS, 

of constitutional existence of statute, effect of, 37 a. 

ADOPTED, 

terms and provisions from other statutes, how construed, 97. 
same from foreign laws, 97. 
" ADVERTISEMENT," 

sign-board may be, of lottery tickets, 207. 

AFFIDAVIT, 

not in form prescribed by statute, may be good, 255. 
AFFIRMATIVE STATUTE, 

defined, 153. 

repeals by, 128, note, 154-162. 

in derogation of prior law, strictly construed, 189 a. 
"AFTER," 

statute excluding evidence " after," not permission of it before, 249 a. 
" AGAINST FORM OF STATUTE," 

words, rejected as surplusage, 164. 

when, to be singular and when plm'al, 167 and note. 
AGENCY, 

when, can be delegated, or not, 36. 

doctrine of, extended to statutory creations, 134. 
AGENT, 

false pretence made to, 134. 

permit from, same as from principal, 134. 

AGGRAVATIONS OF OFFENCE, 

as to punishment, 171. 
AGREEMENT, (See Contkacts.) 

against statute or its policy, void, 138 a, 254. 
AIDERS AT FACT, 

doctrine of, in poaching, 88. 
ALIENATION, 

statutes in restraint of, construed strictly, 119. 
"ALL," 

word, restricted in meaning by context, 102. 
" ALL OTHERS," 

effect of words, in statute, 245, 246. 
" ALL PROPERTY," 

when the words, limited by construction, 156. 
ALLEGIANCE. (See Oath of Allegiance.) 

"ALTER," 

what is not to, in forgery, 217. 
ALTERNATIVE OFFENCE, 

how indictment for, 244. 
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INDEX OP SUBJECTS. AER 

ALTERNATIVE PROVISIONS, (See "And " — " Or.") 

how, interpreted, 244. 

how pleadings drawn on, 244. 
AMBIGUITY, 

effect of, in statute, 41. 
AMENDATORY STATUTES, 

constitutional provisions concerning, 36 6, note. 

effect of, as a repeal, 152 a. 

AMERICAN STATUTES, 

follow more nearly later English models than earlier, 118. 
ANCIENT AND MODERN, 

division of statutes into, 42. 
ANCIENT INTERPRETATION, 

compared with modern, 118. 

"AND," (See Conjukctive Sentences.) 

interpreting word, as "or," 243. 

in indictment, for " or," in statute, 244. 
" ANIMALS AT LARGE," 

construction of statute against permitting, 223. 
ANTAGONISTIC IN PART, 

how provisions, construed, 126. 
" ANY BANK-NOTE," 

words, include notes of other States, 205. 
" ANY OTHER PROPERTY," 

meaning of the words, 246. 
"ANY PERSON," 

words, limited by legal doctrine, 132. 
APPEAL, 

old law gives, in new case, 87. 

constitution combining with statute may give, 89. 

statutes extending, construed liberally, 120. 

in other circumstances, how, 126, note. 

judgment vacated by an, effect of repeal of statute, 177. 

whether marriage pending an, from divorce, polygamous, 229. 
APPEAL CLAUSE, 

in statute, concerning, 60. 
APPROPRIATION ACT, 

effect of, on salary previously established, 130. 

successive appropriations from insufficient funds, 156 a. 
ARBITRATION, 

statutes providing for, liberally construed, 120. 
ARBITRATORS, 

whether, administer oath, 137. 
ARMS, 

a writing is not, 217. 
ARREST, 

statute and by-law in conflict as to, 23. 
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BAR INDEX OP SUBJECTS. 

ARREST, — continued. 

how statutes providing for, construed, 198. 
right of, on Lord's day, 198. 

ARSON, 

jail is inhabited dwelliug-house within statutes against, 207. 
when place improperly laid as " dwelling-honse," 213. 

" ASSAULT," 

term, in statute, means actual, not constructive, 216. 

"ASSES," 

included in the term " cattle," 212. 
ASSIGNABLE, 

whether office is, 88 and note. 
"AT END OF YEAR," 

how, construed in statute. 111, note. 

"AT LEAST," 

meaning of, when connected with " days," 110 and note. 

ATTEMPT, (See Homicide) 

to commit statutory crime, indictable at common law, 138. 

AUTHORITY, 

statutory terms granting an, to be strictly followed, 119. 
what is, on statutory interpretation, 104. 

" AUTHORIZED BY LAW," 

lottery, meaning of words, 205. 

AUTREFOIS CONVICT. (See Second Jeopardy.) 

AWNING, 

spreading an — keeping spread, 208, note. 



BAKERS, 

by-law as to licensing, 25. 

BANK NOT EXISTING, 

what is, 223. 
BANK-BILLS, 

when, may be included in the words " goods or chattels," 209, note. 

what it is not to " alter," 217. 

BANK-NOTES, 

of another State, are such here, 205. 

word, in plural, includes singular, 213. 

cut apart, the halves sent by mail, 214, note. 
BANKRUPT ACT, 

the old, proving exact time of repeal of, 29. 

effect of repeal of, on prior perjury, 183. 
BANKRUPTCY, 

whether discharge in, bars claim of State, 103. 

false swearing in case of, punished under prior statute, 129. 
BARGE, 

not include a brig or steam tug, 246 a, note. 
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INDEX OF SUBJECTS. BEE 

BASTARD CHILD, 

construction of English statute as to maintaining, 159, note. 
BASTARDY, 

in act concerning, " single woman " includes married, 190 a. 
BAWDY-HOUSE, 

punishing keepers of, by by-law, 21. 
"BEAT," 

pulling one to ground is not to, him, 216. 
BED AND BOARD, 

when divorce from, renders second marriage not penal, 229. 
"BEFORE," 

in statute, as to computing time, 110. 
"BEGIN TO DESTROY," 

words, in malicious-mischief statute, construed, 223. 
BENEFICIAL AND REASONABLE, 

by-laws must be, 22, 25, 26. 
BENEFICIALLY, 

statutes which operate, construed liberally, 192. 

BENEFIT OF ACCUSED, 

provisions for, construed liberally, 227. 

BETTING ON ELECTION, 

" in this State," includes presidential election, 205. 
BILL, (See Legislative Records.) 

how, enacted, 44. 

presenting, to Governor for signature, 109. 

repeal of, before enactment complete, 151. 

BILLS AND NOTES, 

meaning of the term " month " in, 105, note. 

how the months computed, 110 a, note. 
" BISHOP OF NORWICH," 

signifying, in statute, all bishops, 190 6, note. 

"BLACK AND WHITE HORSES," 
meaning of expression, 94. 

BLACKS AND WHITES. (See Negroes.) 

BODY AND S01:L, 

law consists of, 93, note. 

"BOHEA TEA," 

meaning of term, in statute, 99. 

BONDS, 

statute appropriating sum to pay designated, not repealed by subsequent 

act, 156 a. 
when, may be included in the words " goods or chattels," 209, note, 
statutes providing, may be directory, 255. 

BOOKS, 

what, are " materials for lottery," 209. 

BREACH OF DUTY, 

defined by statute, remedy for, 138. 
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CAB INDEX OF SUBJECTS. 

"BREACH OF THE PEACE," 

meaning of the words, in statute concerning arrest, 198. 

BREAD, 

by-law regulating weight of, 25. 
BRIDGE COMPANY, 

effect of repealing part of the charter of, 151, note. 
" BUILD." (See " Erect and Build.") 

BUILDING, (See Wooden Buildings.) 

statutes restricting the erection of, 208, 211. 
BURGLARY, ' (See House.) 

statutory words " enter without breaking," &o. in, 221. 

breaking and entering in different forms of statutory, 234. 

in shop, &e., statute construed, 221, 233, 234, 240. 
BURIAL-GROUND, 

construction of statute forbidding street through, 156. 

BUSINESS, 

when by-law regulating places of, good, 20, 22. 
BUYING COUNTERFEITS, 

statute against, construed, 225. 
BY-LAWS, MUNICIPAL, (See Ordinance.) 

are laws, 11 a. 

precedence of, 17 a. 

may be void in part, 26, 34. 

why the corporation can make, 36. 

motives of makers of, 38. 

repeal of, ends proceedings under, 177. 
Explained and discussed, 18-26. 

defined and described — "ordinance," 18- 

how municipal corporation created — power to make by-laws, 18. 

incidental and express power to make, 18-20. 

what, commonly permissible, 20, 21. 

requisites of, enumerated, 22. 

penalty — forfeiture — binds whom, 22. 

general law and, forbidding same act, 23; same arrest, 23. 

second jeopardy under statute and by-law, 24. 

interpretation, and further of power to make, 25. 

holding, void, 26. 

CALENDAR MONTH, 

length differs, according to calendar, 105. 

unequal lengths of, 110 a. 
CAMP-MEETING, 

what a disturbance of, 211. 
CAPITAL EXECUTION, 

done at different time from that ordered, 255. 
CAPITAL PUNISHMENT, (See Death.) 

statutes inflicting, strictly construed, 189 h. 
CARNAL ABUSE, 

rejecting " of " in construction of statute against, 215. 
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INDEX OF SUBJECTS. CIV 

CAKRIAGES, (See By-laws.) 

by-laws, ordaining rules as to, for passenger transportation, &c., 20. 

CARRYING WEAPONS, 

against statute, motives of curiosity not justify, 238. 

CASES. (See Decisions.) 

" CASTAWAY," 

meaning of the word, 224. 

CASUS OMISSUS, 

what is, and doctrine of, 146. 

"CATTLE," 

in statute, meaning of, 212. 

" CAUSING FALSE ENTRY," 

in registry of births, what is, 210. 

CERTIFICATE OF MARRIAGE, 

neglecting to file, statute construed, 222. 

CHAMPERTY, 

not committed by judicial sale, 232. 

CHAPTER HEADINGS, 

efEect of, in interpretation, 46. 

"CHARGED WITH CRIME," 

meaning of phrase, in statute, 242. 

CHARTER, (See iNCOKPOEATioiir — Municipal Charter — Private 

CORPOBATION.) 

of city, how granted — legislative power over, 18. 

how interpreted, 25. 

not, repealing general statute, 156. 
effect of repealing part of, of bridge company, 151, note. 

CHOSES IN ACTION, 

whether, "personal goods," 209. 

CITY CHARTER. (See By-laws — Charter.) 

CITY MARKET, (See By-laws.) 

by-law providing for a, 20. 
CITY ORDINANCE. (See Ordinance.) 

CIVIL ACTION, 

subsisting with indictment — no repeal, 156, note. 

for private redress not bar indictment for public, 170. 

effect on, of repeal of statute, 177 a. 

when and how, maintainable on statute, 250 a-253. 
CIVIL AND CRIMINAL WRONG, 

same act may be both, 24. 

CIVIL LAW, 

how terms adopted from the, construed, 97. 

CIVIL PROCEEDINGS, 

may be concurrent with criminal, 170. 

CIVIL REMEDY, 

not interfere with proceeding by indictment, 171 and note. 
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COM' INDEX OF SUBJECTS. 

CLAIM OF EIGHT, 

act done under, not punishable though within statutory words, 232. 
CLASSES OF PERSONS, 

statutes affecting, are public, 42 c. 
CLASSES OF STATUTES. (See Written Laws.) 

CLAUSE, (See Alternative Provisions.) 

of statute, what, and how, 53-56, 59, 60. 

meaning should be given to every, 82. 

how the clauses operate together, 126. 

when, must give way by interpretation to another, 82, 126. 

strict and liberal construction of different clauses in same statute, 196. 
" CLEAR DAYS," 

meaning of the term, 110. 
CLERGY, 

statute taking away, applied to subsequent statute, 128. 

circumstances to oust, must all transpire in county, 221. 

statute taking away, from house-breaking, interpreted, 240. 
CLERGYMAN, 

celebrating marriage without consent of parents, 237. 
CLERICAL ERRORS, 

effect of, in statute, 79, 215, 243. 

not to be presumed, 80. 
CLERK. (See Agent.) 

CODIFICATIONS, 

of laws, how interpreted, 98. 
" COIN RESEMBLING," 

meaning of words, 225. 
COINING, 

possessing any mould, pattern, die, &c., adapted for, 211. 
COLLECTOR OF CUSTOMS, 

administering oath by deputy, 129. , 

COLONIAL STATUTE, 

effect of, 17. 

COMBINATION, 

as giving meaning to words, 93, 101, 102. 
COMMAND, 

in statute, directory, 255. 
COMMERCIAL MEANING, 

given to commercial words, in statute, 99. 
COMMISSIONERS. (See Report of Commissioners.) 

COMMITTEES. (See Reports of Committees.) 

COMMON LAW, (See Cutting Short — Derogation of Common 

Law — Extending.) 

mingling with statute in interpretation, 5-8, 82, 86, 88, 131-144. 

by-laws must conform to the, 22. 

to be construed with statute, touching same matter, 82. 

as prevailing at time when statute passed, to be taken into account, 88. 
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INDEX OF SUBJECTS. CON 

COMMON" IaKW,— continued. 

requires interpretation, 116, 117. 
construction of statutes strict as against, 119, 155. 
how statutes construed in connection with, 122-146. 
cutting short effect of statute, 131. 
extending effect of statute, 134-137. 
statutes abridging and enlarging the, 138, 138 a. 
taking qualities and incidents from the, 139, 140. 
otherwise construed harmoniously with the, 141-144. 
not presumed to be abrogated by statute, 142. 
remedy for statutory right, 144. 
whether, repealed by custom, 150. 

statutes iu derogation of, construed strictly, 119, 155, 189 a, 193. 
when statute repeals, 154, note, 155-162. 
blends with the statutes, 88, 164. 
indictment on, or statute, at election, 164. 
when conclusion of statutory indictment as at, sufficient, 167. 
equality of, with statutes, 189 a. 

COMMON MEANING, 

statutory terms ordinarily receive their, 100-102. 

COMMON NUISANCE. (See Nuisance.) 

COMMON RIGHT. (See DERoaATioN op Common Eight.) 

COMMON SEAMEN, 

included in the word " crew," 209. 

COMMON-LAW OFFENCE, 

how proceed on statute affirming, 250. 

COMMON-LAW PUNISHMENT, 
when, may be imposed, 166. 

COMMON-LAW REMEDY, 

statutory right enforced by, 144. 

COMMON-LAW RIGHTS, 

statutes in derogation of, how construed, 193. 

COMPLAINT, (See On Complaint.) 

as remedy concurrent with indictment, 170. 
meaning of the word, 242. 

COMPUTATION OF TIME, (See Time.) 

as to when statutes will take effect, 31 a. 
In statute, rules of, explained, 104 6-111. 
compared with other writings, 104 6. 
"month," 105; "year," 106. 
rule for numbers of days, &c., 107. 
no fractions of day, 108. 
" day " — " entire day," 108 a. 
"one day previous," 109. 

" clear " day — " at least " — " before " — " from and after," 110. 
months of unequal length, 110 a. 
hours, 110 6; Sunday, 110 c; differing words of statute — subject, 111. 

CONCEALED WEAPONS. (See Carrying Weapons.) 
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CONCURRENT REMEDIES, 

doctrine of, preventing implied repeal, 163 £^164. 
civil, criminal, &o., 169, 170. 

CONDENSED RULES, 

of interpretation, 78-82. 

CONDITION, 

statutes to take efEect upon, valid, 36. 

" CONFLICT," (See Partial Conflict.) 

efEect of statute repealing laws in, 152. 
CONFLICTING PROVISIONS, (See Provisions.) 

repeal by force of, 153-163. 

CONFLICTS OF CLAUSES, 

construction of statutes containing, 62-65. 

" CONGREGATION ASSEMBLED," 

meaning of the term, 211. 
CONGRESS. (See Act of Congress.) 

CONJUNCTIVE SENTENCES, 

interpreting, as disjunctive, 81, 243. 

CONSENT, 

of one to another's treason, effect of, 139. 

of injured person, efEect of, on statutory offence, 232, 234. 
CONSEQUENCES, 

interpretation should consider the, 82, 93. 
CONSISTENT PROVISIONS, 

new, whether ever repeal old law, 158-162. 
CONSTABLE, 

whether, can act by deputy, 88. 
CONSTITUTION, (See England — Statutes — Written Laws.) . 

the, is a law, 11 a, 89. 

provision of, requiring legislation or not, 11 a, note, 92 6. 

of United States, place of, among laws, 11 a, 12. 

of State, place of, among laws, 16. 

by-law void which violates the, 20. 

prohibiting ex post facto laws, 29, 85. 

statutes void as contrary to the, 33, 34, 36-37 a. 

who interpret the, 13 a, 35-35 b. 

whether courts are sole guardians of the, 35. 

how as to other departments of the government, 35-35 6. 

as to retrospective legislation, 83 a et seq. 

construed with, and as part of, statute, 89. 

statutes to be so construed as not to violate the,- 90. 

how provisions in the, adopted from another State, construed, 97. 

usage, as showing statute to be constitutional, 104. 

right conferred by, carries remedy, 137. 

to some extent, inhibits repeal of statute, 147. 
Interpretation of the written, discussed, 91-92 c. 

legislative duty and decision, 91. 

particular constitutional provisions and statutory infraction, 91 a. 
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CONSTITUTION, —confenued. 

interpretation of, compared with statutes, 92. 

State and United States, compared, 92. 

illustrations of same rule of interpretation as for statutes, 92 a-92 c. 

provision of, may be directory, 256. 
CONSTITUTION OF UNITED STATES, (See Constitution.) 

precedence of, as law, 11, 12. 

interpretations of, by United States courts, controlling, 35 6. 
CONSTITUTIONAL LAW, (See Constitution.) 

as to holding statutes void, 33-37. 
CONSTITUTIONAL PROVISION, (See Constitution.) 

intent of makers of, when prevail over meanings of words and phrases, 
92 a. 

when a retrospective application of, will be made, 92 a. 

how as to, adopted from another State, 97. 
CONSTRUCTION, (See Interpretation Clause.) 

statute directing the, of statute, 85 h. 

offence not created by, 220. 
CONSTRUING LAWS TOGETHER, (See One System — Together.) 
Doctrine, of, explained, 86-90. 

defined, 86; some of its parts, 86. 

illustrations : term of office — appeal — powers recited, then conferred 
— limitations — intent from prior laws — notice — restraining pro- 
vision, 87. 

common law with statute, 88. 

statute with constitution, 89. 

partial conflicts in the laws, 90. 
CONTEMPORANEOUS INTERPRETATION, 

of statute, effect of, 104. 
CONTEMPORANEOUS USAGE, 

effect of, on construction of statute, 104, 149. 
CONTEMPT, 

implied power of punishing for, 137. 
CONTEXT, 

meaning of words determined by the, 82, 86, 87, 246. 
CONTRACTING, (See Cutting Short — Effect — Expanding 

Meanings.) 

and how, the meanings of words, 119-121. 
CONTRACTING AND EXPANDING, 

one law by another, doctrine of, defined, 123. 
Meanings of statutes under differing pressures of reasons, 188-190 e. 

doctrine defined, 188. 

general and legal interpretation compared, 188. 

distinctions — present purpose, 189. 

illustrations of doctrine, 189 «-189 e. , 

how far expansion permissible, and illustrated, 190-190 c. 

contracting — and compared with expanding, 190 d, 190 e. 
Meanings of statutes, — as to wliat statutes and under what circumstances, 191- 
199 a. 

not, where meaning plain, 191. 
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CONTRACTING AND EXPANDING, — continued. 

things odious, coutraot — favored, expand, 192. 

illustrations of liberal, 192 — of strict, 193. 

strict defined and described, 194. 

how of taxation and revenue statutes, 195. 

costs — double costs, 195 a. 

strict and liberal in different clauses of one statute, 196. 

conflicting demands for strict and liberal, 197. 

exceptions as to strict in criminal statutes, 198. 

different degrees of strict and liberal, 199. 

statutory changes of rules as to, 199 a. 
[Note. — Contracting and expanding the effect of statutes is a different 

thing. See Cutting Shout, Effect, &c.] 
CONTRACTS, (See Agreement — Private Writings.) 

interpretation of, and of statutes, compared, 4, 77. 

and statutes, interpreted by subject, 98 a. 

word •' month "in, calendar, 105, note. 

private statutes are quasi, 113. 

contrai-y to statute or its policy, void, 138 o, 254. 

" CONTRARY TO FORM OF STATUTE," 
how of words, in indictment, 164, 167. 

" CONTRAVENING," 

effect of repealing all, statutes, 152. 

" CONVICTED OF FELONY," 

as disqualifying for liquor license, includes past conviction, 84 a. 

" CORD OF WOOD," 

meaning of, in statute imposing penalty, 222. 

CORPORATION, (See By-laws — Charter — Private Corporation.) 

whether, included in word " person," 212. 

power of, to elect officers after statutory time expii-es, 256. 
COSTS, 

whether statute as to, retrospective, 84, note. 

whether, discretionary or not, 112, note, 255. 

effect of repeal of statute governing, 178. 

how statutes imposing, construed, 195 a. 

statutes giving, mandatory, 255. 

COUNSEL, 

statute for allowing, how construed, 227. 

COUNTERFEIT COIN, 

statute against having "similar pieces " of, how interpreted, 214. 

meaning of "coin resembling," &c., 225. 
COUNTERFEIT MONEY, 

statute against passing, construed, 223. 

statute against purchasing, construed, 225. 

COUNTERFEITING, 

bank-bills, &c., 217. 

" COUNTERSIGNED BY CASHIER," 

in statutory forgery, meaning of the words, 217. 
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COUNTRY, 

statutes extend only to offences within the, 141. 
COUNTY, (See Venue.) 

polygamy tried in what, under statute, 112. 

divided, where prior crimes prosecuted, 144. 

construction of statutes as to the, of trial, 198. 
"COUNTY COURT," 

statutory words, including other courts, 190 b, note. 
COURTS, (See Judge — Jurisdiction.) 

powers of, over treaties, 13 a, 14. 

whether, interpreters of treaties, 13 a. 

over by-laws, 26. 

over constitutions, 33-35 6. 

not to follow personal views in interpretation, 70. 

duty of, when statute is void, 91. 

when permission to, is command, 112. 

oftener interpret statutes too little than too much, 118. 

foreign laws not confer jurisdiction on, 142. 

United States laws, not on State, 142. 

proceedings pending in one court, bar same in another, 164. 

being abolished, cause transferred to new jurisdiction, 180. 
COVERTURE, (See Wife.) 

incapacity of, in statutoiy crimes, 181. 
" CRAFT," 

does not include a steam-tug, 245. 
" CREDIT TO STUDENT," 

meaning of the expression, 100. 

construction of statute about giving, 222. 
"CREW," 

of vessel, includes under officers, 209. 
CRIME, (See Offence — Statutory Crime.) 

where tried, when county divided, 144. 

under statutes silent as to punishment, common law punishes, 138, 166, 

statutes creating, construed strictly, 193, 195, 199, 199 a, 203. 
CRIMINAL AND CIVIL WRONG, 

same act may be both, 24. 
CRIMINAL DEFENDANTS, (See Accused Persons.) 

statutes construed strictly against, liberally in favor of, 196. 
CRIMINAL PROSECUTION, 

cannot go on after repeal of law, 177. 
CROWN, 

when statute in England binds the, 103. 

"CRUSHED SUGAR," 

loaf sugar is not, 99. 
CUMULATIVE, 

statutoiy remedies, when, 143, 144, 156, note. 
CURTAILING, (See Cutting Short.) 

one law by another, doctrine of, defined, 123 ; explained, 126, 127, 131- 
133, 138, 138 a. 
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CUSTOM, 

effect of, in law, and whether repeals statute, 150. 

" CUT DOWN," 

trees, meaning oi, 224. 

CUTTING, 

bank-bills, is not "altering" them, 217. 

CUTTING SHORT, (See Common Law — Contracting and Ex- 

panding — CUKTAIIING.) 
Statute, in its effect, by statute, 126-127. 
doctrine defined, 126. 

antagonistic — partly so — specific and general, 126. 
other illustrations, 126, 126 a. 
provisions as to punishment, 127. 
Common law, in its effect, by statute, 131-133. 
doctrine defined, illustrations, 131. 
further illustrations, and explanations, 1-32, 133. 



DANGEROUS BUSINESS, 

power to regulate, by by-law, 20. 

" DANGEROUS WEAPON," 

meaning of term, in statute, 242, note. 

DATE, 

how anciently as to, of statute, 28. 
how determine the, of statutes, 27-31 a. 

DAY, (See Fractions of Day — Number op Days.) 

begins at midnight, 29. 
whether fractions of , 28, 29, 105, 108. 
two meanings of the word, 95 a. 
meaning of word, 108, 108 a and note. 
rule for computing number of days, 107 and note. 

DAY'S WORK, 

statute providing what shall constitute a, directory, 255. 

"DEAL IN SELLING," 

meaning of expression, 210. 

"DEALER," 

meaning of word, 210. 

DEATH, (See Capital Punishment.) 

heavier punishment than whipping and imprisonment, 185. 

effect of statute changing from, to milder punishment, 1 85. 

statutes inflicting, construed strictly, 189 b. 
DEBT TO STATE, 

lapse of time not create presumption of payment of, 103. 
DEBTORS, 

construction of constitutional provision to protect, 92 6. 
DECISIONS, 

how the, establish doctrine, 125. 
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DECLARATORY STATUTE, 

construed by common law, 144. 
repeal of, by custom, 150. 

DEED, 

showing by parol moment of recording, 29. 

of foreign lands, may be subject of forgery, 205, note. 
DEER STEALING, 

not, by act tinder color of right, 232. 
DEFEATED, 

interpretation to avoid statute being, 82, 98, 200. 
DEFENCE, 

statutes taking away rights of, construed strictly, 193. 
DEFENDANTS. (See Criminal Defendants.) 

DEFILEMENT OP WOMEN, 

statute against, how interpreted, 215. 
DEGREES OF OFFENCE, 

one indictment charge different, 171. 

effect, on punishment, of statute dividing ofEence into, 185. 
" DELIVER MANIFEST," 

to, must be true manifest, 211. 
"DEMOLISH," 

house, meaning of, 214. 
DEPUTY, 

doctrine of officer acting by, 88 and note. 
DEPUTY COLLECTOR, 

administer oath in place of collector, 129. 
DEROGATION OF COMMON LAW, (See Common Law.) 

statutes in, construed strictly, 119, 155, 193. 
DEROGATION OF COMMON RIGHT, 

statutes in, strictly construed, 119. 
DEROGATION OF PRIOR LAW, 

statutes in, construed strictly, 155; why, 189 a. 
" DESIGNED FOR EXPORTATION," (See Exportation.) 

how the words, construed, 205. 

DESERTING SEAMEN, 

construction of statute for commitment of, 218. 

"DESTROY," 

meaning of word, as to thrashing machine, 214. 
as to trees, 224 ; as to vessel, 214, note, 224. 
DESTROYING HOUSE, 

statute against, construed, 223. 
DIE, 

possessing, for coining, construction of statute against, 211. 

DIFFERENT NATURES, 

remedies of, may stand together, 169, 170. 

DIFFICULTIES, 

special, of interpretation, 7, 8, 10. 
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DIRECTORY, 

whether constitutional requirement of one subject to be expressed iu 

title is, 36 a. 
constitutional provision may be, 256. 

DIRECTORY STATUTE, (See Imperative.) 

defined, doctrine of, and mandatory, distinguished, 255, 256. 

DISCRETION OF COURT, 

non-user of statute, as influencing the, 149. 

DISCRETIONARY, 

vrhen statutory power is, or not, 112. 
DISCRETIONARY POWER, 

cannot be delegated, 36. 
DISJUNCTIVE CLAUSES, (See " Ok.") 

in statute, interpreting as conjunctive, 81, 243. 

how indictment on, 244. 

"DISTURB CONGREGATION," 

words, extend to camp-meeting, 211. 

DISTURBING MEETING. (See Camp-mketing.) 

DISUETUDE, 

in Scotland, when repeal of statute, 149, note. 
DIVISIBILITY OF LAWS, 

doctrine of, avoiding necessity of repeal, 164 a-174. 
(See Repeal.) 
DIVORCE, (Se^ Bed and Board.) 

statutes authorizing, may be retrospective, 84. 

new statute as to, not repeal old law, 160, note. 

for wife's cruelty, after revision of statutes omitting repeal, 160, note. 
DIVORCED, 

meaning of word, in statute against polygamy, 229. 
DOCTRINE. (See Legal Doctrine.) 

DOG, 

whether by-law may tax keepers of, 21. 

whether " other property," — subject of malicious mischief under stat- 
ute, 246. 
DOUBLE COSTS, 

statutes imposing, construed strictly, 195 a. 
DOUBLE DAMAGES, 

statutes giving, how construed, 193, note. 
DOUBLE FUNCTIONS, 

in nature — in law, doctrine of, 163 d. 
DOUBLE MEANING, 

interpretation giving, to words, 94, 95. 
DOUBLE PROSECUTION, 

under by-law and general law, 23, 24. 
DOUBT, 

what, of meaning, calls for interpretation, 201. 

as to interpretation, giving to accused the benefit of, 194 218. 
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DOUBTFUL POWER, (See Power.) 

statute construed to avoid imputing exercise of, 82. 

DKAUGHTSMAN, 

weight of opinion of, as to meaning of statute, 76. 

DUTIES. 

statutes for collection of, directory, 255. 

DUTY, (See Statutory Duty.) 

statutory imposition of, gives means of performance, 137. 
remedy for breach of statutory, 138. 

DUTY AND REMEDY, 

statute imposing duty and giving remedy, mandatory, 256. 

" DWELLING-HOUSE," 

term, includes jail, 207. 

one who converts livery stable into, " erects," 208, note. 

distinguished from "house," 213. 

statutes against larceny from, how construed, 233, 234. 

breaking, and stealing in, with putting in fear, 240. 

meaning of word, restricted in exemption laws, 242 a. 



EARLIER STATUTE, 

may qualify one enacted later, 128. 

ECCLESIASTICAL AFFAIRS, 

meaning of " month " in, 105. 

EFFECT, (See Meaning of Statute.) 

statute so interpreted as to have, 82, 98. 

of statute, distinguished in interpretation from meaning, 118 a, 189. 
express declaration in statute of its, excluding implied, 249. 
0/ statute, interpretation curtailing and extending, 122-146. 
general doctrine, 123-125. 
one statute cutting short another, 126-127. 
one statute extending another, 128-130. 
common law shortening statute, 131-138. 
common law extending statute, 134-137. 
statute abridging and enlarging common law, 138, 138 a. 
taking qualities and incidents from common law, 139, 140. 
construed harmoniously with common law, 141-144. 
construction adhering to terms of statute, 145, 146. 

EFFECTUAL, 

statute to be made, by construction, 82, 137. 

EIGHT-HOUR LAW, 

of Congress, directory, 255. 

ELASTIC, 

all language is, in meaning, 92 d, 188. 

how far criminal and other strictly-construed statutes are, 188-240. 

ELASTICITY OF STATUTES. (See Contracting — Contracting 

AND Expanding — Cutting Short — Effect — Expanding, &c.) 
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ELECTION, 

on what statute to proceed, 164. 
of methods in the law, 163 d-lQi. 

ELECTION OBSTRUCTIONS, (See Betting on Election — Threat- 
ening Officer.) 
resisting illegal questions, 223. 

"ELECTION IN THIS STATE," 

meaning of words, in statute, 205. 
ELUDED, 

statute to be so construed as not to be, 82, 200. 

so even in strict interpretation, 200. 
ENACTING CLAUSE, 

of statute, what, and concerning, 56 . 

whether, restrained by preamble, 49, 51. 

constitutionally prescribed style of, whether directory, 37, note. 
ENACTMENT, (See Statute.) 

old English methods at the, 44. 

repeal before formalities of the, complete, 151. 
ENGLAND, 

constitutional law in, distinguished from ours, 33. 

judicial cognizance of early laws of, 97. 
ENGLISH STATUTE, (See Statutes.) 

which is here common law, what act repeals, 161. 

ENGROSSED BILLS, (See Legislative Records.) 

looking into, on question of statute, 37. 

ENUMERATION, 

weakening effect of, in statute, 245, 246. 

" ENTER WITHOUT BREAKING," 

meaning, in statute against burglary, 221. 
' ' ENTIRE D AY, " (See " D ay. ") 

meaning of term, in statute, 108 a. 
EQUALITY OF LAWS, 

doctrine of, 189 a. 
"ERECT AND BUILD," 

meaning of the words, 208. 
"ERECTING," 

statutes against, what may become nuisance, 208, note. 
" ERECTS," 

when one, a livery stable, 208, note. 
ERRORS. (See Clerical Errors.) 

ESCAPE, (See Negligent Escape.) 

of statutory traitor, offence of, 136. 
'writing is not "instrument, arms," &c., for, 217. 
ESTOPPEL, 

as to constitutional existence of statute, 37 a. 
EVIDENCE, 

statutes excluding, strictly construed, 119. 
262 



INDEX OP SUBJECTS. EXP 

EVIL INTENT, 

required, in statutory crime, 132. 

to concur with statutory act, 231. 
"EWE," 

is a sheep, 212 ; whether a sheep is a, 247. 
EXAMPLE, 

statute putting thing by way of, 190 b. 
EXCEPTION, (See Proviso.) 

in statute, defined, and how operates, 58. 

making, in statute, by construction, 117 a. 

one statute construed to create an, in another, 156. 

engrafting exceptions on statute to prevent repeal, 156. 

in criminal statute, liberally construed, 226, 227, 229. 
EXECUTION. (See Hanging.) 

EXECUTION OF SENTENCE, 

at different time from that ordered, 255. 
EXECUTIVE ACT, 

when, takes efEeet, 29, note. 

"EXECUTOR," 

may stand for " administrator " in statute, 190 b. 
EXEMPTION LAWS, 

meaning of word " dwelling-house "in, 242 a. 
EXEMPTIONS, 

in criminal statute, liberally construed, 226, 227. 
EXERCISING TRADE, 

not qualified, construction of statute against, 196. 
EXISTING RIGHTS, (See Right.) 

statute construed not to interfere with, 85 and note. 
EXPANDING. (See Contracting and Expanding — Extending.) 

EXPANDING MEANINGS, 

in what statutes, permissible, 120. 

when, and how far, 120. 

how far liberal interpretation permits, 189 d-190 c. 
EXPIRED STATUTES, (See Repeal.) 

interpreted with existing, 82, 86. 

how re-enactment of, interpreted, 97. 

whether proceedings under, 182. 

effect of a repealing statute ha,ving expired, 187. 
" EXPORTATION," (See " Designed for Exportation.") 

word includes, to another State, 205. 
EX POST FACTO LAWS, 

doctrine of, as to fractions of day when statutes take effect, 29. 

doctrine of, — distinguished from retrospective, 85. 

statute is, which increases punishment for past offences, 176. 

statutes not, creating new jurisdiction to punish past offences, 180. 

statute changing punishment not necessarily, 184; increasing, is, 185. 

EXPRESS MENTION, 

of one thing in statute, whether excludes others, 249, 249 a. 
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EXPRESS REPEAL, (See Repeal.) 

doctrine of, explained, 151-153. 

EXPRESS WORDS, 

distinction as to repeal by, 153. 

EXPRESSED INTENT, 

of legislature, carried out in interpretation, 82. 

EXTENDING, (See Common Law — Effect — Expanding.) 

One statute by another, in its effect, 128-180. 

doctrine defined, 128. And see, 123. 

clergy — earlier qualifying later, 128. 

perjury — powers of deputy, 129. 

salaries under successive statutes, 130. 
Common law by .statute, in its effect, 134-137. 

doctrine defined, and illustrations, 134. 

applied to principals of second degree, 185. 

same in misdemeanor and treason, 186 

remedy for statutory right, 137. 

EXTORTION, (See Illegal Fees.) 

"greater or other fees " in statutory, 217. 
by officer out of office, 217 

EXTRAJUDICIAL USAGE, 

effect of, in interpretation, 104. 

EXTRA-TERRITORIAL FORCE, 

when and how far, permitted to statutes, 141. 



FACT, (See Mistake of Fact — Recitations of Facts.) 

recited in statute, how taken, 50. 

"FALSE ENTRY," 

meaning of term, 210. 

FALSE GRAMMAR, (See Clerical Ekroks — Gram.matical Con- 

struction — Inaccuracy.) 
statute not rendered inoperative by, 81. 
no more injurious in criminal statutes than in civil, 215. 

FALSE IMPRISONMENT, 

of seamen, how statute construed, 209. 

FALSE PRETENCES, 

limitations of general words of statutes against, 138, 134, 231. 
made to agent or clerk, 134. 

"FALSE ST.\TEMENT," 

in registry of births, what, 210. 
PARMER, 

not included in 29 Car. 2 against Sabbath breaking, 245. 
FARO, 

guilt of aiders at felonious, 135. 
FARO TABLE, 

statute forbidding, in enumerated places, 221. 
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FAST DRIVING, 

prohibited by city by-laws, 20. 

FAVORED, 

liberal interpretation of what, by law, is, 192. 

FEBRUARY, 

as to, in computing time by calendar, 110 a. 

FELONIES, 

statutes construed not to multiply, 218. 

FELONIOUS GAMING, 

owner of funds, &c., in, 135. 

FELONY, 

principals of second degree in statutory, how regarded, 135. 
statutory, follows rules of common-law felony, 139. 
same act cannot be, and misdemeanor, 174. 
eSect of statute changing the one to the other, 174. 

FEME COVERT, (See Coverture.) 

proceeding against, without husband, under penal statute, 131, note. 
FEMININE, 

in statute, including and included by masculine, 212. 

FENCING RAILROAD, 

statute requiring, includes existing railroads, 84 a. 

FINAL JUDGMENT, 

how, where statute repealed before, 177. 
how, as to repeal of law after, 177. 

FINE, 

power of by-law to impose, 22, 25. 

for obstructing way, stand with common-law punishment, 170. 

compared with other punishments, 185. 

FISHING, 

by-law regulating, 20. 

"FIVE DAYS BEFORE," 

meaning of the phrase, 110. 

"FLEEING FROM JUSTICE," 

may be, before prosecution begun, 242. 

FLEXIBILITY, 

of language, explained, 92 d. 

FOOT-PATH, 

"within ten feet " of, &c. — road, 211. 

FOREIGN COMMAND, 

not binding in our States, 205. 

FOREIGN LAWS, 

courts do not know, judicially, 97. 
not operative over us, 205. 

FOREIGN STATUTES, 

re-enacted with us, meanings of, 97. 
how, interpreted, 115. 
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FOREIGNERS, 

while here, bound by our statutes, 141. 

■when, within statutory words "English subject," 205. 
FORFEITURE, 

how far by-law may ordain, 22. 

notice essential under by-law, 25. 

how time computed in statute declaring, 110. 

statutory, in general terms, not extend to married women, 131. 

statutes imposing, construed strictly, 192, 193, 195. 

implies prohibition, — what is contrary to statute imposing, void, 254. 
FORGERY, 

statute changing punishment for, effect of, 185. 

may be, of deed of lands lying in another State, 205, note. 

of orders for money, &c., 206. 

what cutting of bank-bills not " altering" in, 217. 

countersigning cashier's name in, 217. 

construction of statute against, of bills of non-existing'bank, 223. 
FORMER PROSECUTION. (See Second Jeopakdy.) 

FORNICATION. (See Living in Fornication.) 

" FOURTEEN DAYS AT LEAST," 

meaning of expression, in statute, 110. 
FRACTIONS OF DAY, (See "Day.") 

how, as to time when statutes take efEect, 28, 29. 

no, in lunar month, 105. 

ordinarily no, in computing time in statute, 108. 
FRANCHISE, (See Charter.) . 

statutes granting, how construed, 193, note. 

statute oreatint;, mandatory, 256. 
FRAUD, (See Suppressing Fraud.) 

practised on legislature, effect of, on statute, 38. 

statute to suppress, how construed, 192. 

statute to prevent, how construed, 199. 
" FREE NEGRO," 

effect of omitting words, from penal part of statute, 222. 
" FROM," 

when, interpreted as " to," 215. 
"FROM AND AFTER," 

effect of words, on time of statute's going into effect, 31 a. 

in statute, as to computing time, 31 a, 110. 
" FROM AND AFTER PASSAGE," 

efEect of words, on date of statute, 28. 
FUGITIVES FROM JUSTICE, 

treaties for surrender of, require legislation, 14. 
FULLY DONE, 

act must be, to constitute the statutory crime, 225, 244. 
FUNCTION. (See Legislative Function.) 

FUNDAMENTAL JUSTICE, 

statutes against, whether valid, 40. 
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" FUTURE," (See " Hereafter.") 

effect of word, in statute creating crime, 184. 



" GAME-COQKS," 

not "implements of gaming," 216. 

GAMING, (See Felonious Gaming.) 

interpretation clause in statutes against, 55. 
who guilty of, as aiders, 135. 

statute enumerating forbidden places not violated by, in other places, 
221. ^ 

" GELDING," 

whether embraced in term " horse," 247, note, 248. 

is " cattle" — proper word in indictment, 212. 
GENERAL AND PARTICULAR, 

construction of statutes combining, 64, 112 a, 126, 131, 152, 156. 

provisions, stand together, 152. 

doctrine of, applied to prevent repeal, 156. 
GENERAL AND SPECIAL, 

division of statutes into, 42 a. 
GENERAL LAW, 

consequence of, and by-law forbidding same act, 23. 

GENERAL PROVISION, (See Particular Provision.) 

controlled by specific, 126. 

does not work repeal of particular, 126 and note, 
construed as subject to exceptions required by common law, 131. 
carries with it consequential particulars, 137. 
not repealed by subsequent specific provision, 152, 156. 
and particulai", standing together, 165. 
enactment of, to cure particular defect, 236. 

GENERAL REASONS, 

expanding special language, 102. 

GENERAL STATUTE, 
what is a, 42 a, 42 b. 
not, have a local meaning, 101. 
when, supersedes local or special, 112 6; private, 113. 

GENERAL TERMS, 

limited by construction, 93. 

to receive their general, not restricted sense, 102. 

how construed in connection with particular, 245, 246 and note. 

GENERAL WORDS, 

when, construed both retrospectively and prospectively, 84. 

following particular, how interpreted, 245-246 b. 

mingling, with specific, 245. 
GOLD, 

when, not included in words " other metals," 246 a, note. 

GOODS OR CHATTELS, 

what included in the words, 209, note. 
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" GOODS AND MERCHANDISE," 

luggage of a steamboat passenger is, 209. 

GOVERNOR'S SIGNATURE, 

to enacted bill, withdrawing, 39. 

repeal before, attached to bill, 151. 
GRAMMATICAL CONSTRUCTION, (See False Grammar.) 

how regarded in statute, 81, 243. 

GRAND JURY, (See Jurors.) 

power of, over witness, 137. 

GRIEVANCES, 

to be remedied, considered in construing statute, 82. 

GROUPED, 

leading doctrines of interpretation, 82. 

GUILTY, 

plea of, repeal of law after, ends proceedings, 177. 

HANGING, 

statute providing time of, directory, 255. 

HAPPINESS, 

statutes depriving of, construed strictly, 193. 

HARDSHIPS, 

avoided in construing statutes, 82. 
statutes imposing, construed strictly, 192. 

HARMONY WITH INTENT, 
statutes construed in, 82. 

HARMONY OF LAWS, 

statutes construed to promote, 64. 

HARMONY OF PROVISIONS, (See Conflicting Pkovisions.) 

to be obtained by construction, 123. 

'.' HAWKER," (See Peddler, &o.) 

meaning of term, 210. 

HAY-PRESS, 

by-law prohibiting, within limits, void, 20, note. 
HEADINGS. (See Chapter Headings.) 

" HEREAFTER," (See " Thereafter.") 

effect of word, in statute creating offence, 183. And see 184, 185. 
" HERETOFORE," 

how, construed in statute, 111, note. 
"HIS," 

woman may be included under, 212. 
HISTORICAL FACTS, 

how far, considered in interpreting constitution, 92 a. 

in interpretation of statutes, 74-77. 
HISTORY, 

how, in interpretation of statutes, 50, 77 and note. 
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"HOG," 

whether word, includes " pig," 247, note. 

HOMICIDE, 

how, punishable after change of statute dividing, into degrees, 185. 
" administer poison," as attempted, 225. 

HONESTY, 

statutes to promote, construed liberally, 192. 

"HORSE," 

is " cattle " and " beast " — proper word in indictment, 212. 
whether, includes " gelding " or not, 247, note, 248. 

H05,SE STEALING, 

how statute against, construed, 248. 

"HOUSE," 

term, includes jail, 207., note. 

distinguished from " dwelling-house," 213. 

to " demolish," what is, 214. 

breaking, stealing in, &c., statutes construed, 233, 234, 240. 

HOUSE OF CORRECTION, 

statute concerning management of, construed, 246, note. 

HOUSE DIRT, 

by-law forbidding unlicensed removal of, good, 20. 

HOUSE OF ILL-FAME. (See Bawdy-House.) 

HOUSE-BREAKING. (See " House. ") 

HOURS, 

how time computed by, in statute, 110 h, 110 c. 
HUSBAND, (See Covekturb — Wife.) 

statute requiring, to maintain wife's ante-nuptial bastard, 159, note. 



ILLEGAL FEES, 

statute superseding common law as to taking, 159, note. 

proceeding for taking, 171, note. 
ILL-FAME. (See Bawdy-House.) 

ILLUSTRATION, 

construction of statutory words putting a thing by way of, 190 6. 
IMPERATIVE, (See Directoky Statute —Mandatory.) 

when statute is, and when permissive, 112. 

"IMPLEMENTS OF GAMING," 

game-cocks are not, 216. 
IMPLICATION, 

from statute, doctrine of, defined, 137. 

doctrine of repeals by, 153-162. (See Repeal.) 

not, beyond words, in strict interpretation, — not justify punishment, 
194. 

things proceeding from statute by, 249. 
IMPLIED INTENT, (See Legislative Intent.) 

of legislature, followed in interpretation, 82. 
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IMPLIED REPEAL, (See Repeal.) 

doctrine of, explained and illustrated, 153-162. 

doctrine of, combining with other doctrines, 163 6-174. 
IMPOSSIBLE, 

knowledge of statute, still it binds, 30. 

statute cannot perform the, 41. 

IMPRISONING SEAMEN, 

master, his first mate, 209. 

IMPRISONMENT, 

milder punishment than death, 185. 

whether, milder than whipping, 185. 

construction of statutes authorizing, 193, 197, 198. 
IMPRISONMENT FOR DEBT, 

how statutes against, interpreted, 197. 
"IN," (See Located IN.) 

meaning of, in statute against wooden buildings, 216. 
"IN LIEU," 

of another statute, provision operates as repeal, 152 a. 
IN PARI MATERIA, (See One System — Together.) 

statutes construed together, 82, 86, 124, 160, note, 191. 
"IN WRITING," 

words, in statute requiring permit, 237. 
INACCURACY, 

effect of, in statute, 41, 79, 81, 145, 146. 
INACCURATE EXPRESSIONS, (See False Grammar.) 

in statate, given the meaning intended, 81. 
INCAPACITY FOR CRIME, 

doctrine of, includes statutory crimes, 117. 
INCOMPLETE. (See Enactment.) 

"INCONSISTENT," 

repeal of what is, with present act, 152. 
how, in unconstitutional act, 152. 
INCONSISTENT PROVISIONS, (See Repeal.) 

repeal of, by force of the repugnancy, 154^162, 165 et seq. 
INCONVENIENCE, 

interpretation should be such as will avoid, 82. 
INCORPORATION, (See Charter.) 

acts of, how construed, 119. 

INDEPENDENT CLAUSES, (See Or.) 

indictment on, how, 244. 
INDEPENDENT RULES, 

statutes are not, 117 a. 
INDIAN, 

is a "person," 212. 

INDICTMENT, (See Against Form op Stattttb — Independent 

Clauses — Punishment, &c.) 
punishing same act by, and by proceeding on by-law, 23. 
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INDICTMENT, — continued. 

effect of punctuation marks in, 78, note. 

defective, on statute, may be good at common law, 164-. 

to allege all which concerns the punishment, 167. 

form of, where statute provides a new punishment for old offence, 167. 

to conclude " against form of statute " or not, 167 and note. 

may be concurrent with civil proceedings, 170. 

no, on statute repealed or otherwise not in force, 177. 

when, maintainable on statute, 250-253, particularly 250 c. 

" INFAMOUS CRIME," 

solicitation to sodomy, not, 242. 

meaning of term, in constitution, 242, note. 

INFANCY, 

common-law rules of, extend to statutes, 7, 117. 

INFANTS, 

below seven, not embraced by general terms of statute, 131. 

INFERIOR, 

after enumeration of, general words not include superior, 246 a. 

INFERIOR COURTS, (See Judicial Decision.) 

follow interpretations of constitution by superior, 35 a. 

INFORMATION, (See Complaint — Indictment.) 

may be withheld because of non-user of statute, 149. 

INFORMATION QUI TAM, 
defeated by outlawry, 132. 

" INHABITED DWELLING-HOUSE," 
a jail is an, 207. 

INJUNCTION, 

in support of statutory right, 250 b. 

INJUSTICE, 

interpretation to be such as to avoid, 82, 90, 93. 

INSANE PERSONS, 

bound, or not, by statutes, 131. 

INSANITY, 

defence of, to statutory crime, 7, 131. 

"INSTRUMENT, ARMS," &c., 

for escape, written information is not, 217. 
INSTRUMENT IN WRITING. (See Written Instrument.) 

INTENT. (See Evil Intent.) 

INTENT CLEAR, 

interpretation not resorted to when, 201. 
INTENT OF MAKERS, (See Legislative Intent.) 

how far, regarded in interpreting constitution, 92 a. 
INTENT OF STATUTE, (See Legislative Intent.) 

purpose of interpretation to ascertain the true, 70, 75, 76. 

gathered from whole, 93. 

liberal interpretation bringing cases within the, 190- 
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INTEREST, (See New Interest — Paett's Intebest.) 

how proceed on statute creating an, 250 a. 
INTERPRETATION, (See the " Contents " at the beginning of this 

volume, and the several titles in this " Index of Subjects.") 

introductory views as to, 1-10. 

concerning the, of treaties, 13 a, 14. 

purpose and means of, 68-77. 

what, aims to accomplish, 70-73. 

ascertain meaning of makers, 70. 
not follow personal view of the judges, 70. 
indispensable — ^ limits of, 71, 72. 
importance of rules of, 73. 

office and importance of, 73, 74. 

rules of, presumably known by legislature, 74. 

courts should follow rules of, 74. 

methods of, 78-256 a. 

how far statute may direct the, of statute, 85 b. 

expanding and contracting statute by rules of, 102. 

all laws require, 116. 

ancient and modern compared, 118. 

skill, practice, and study needful for, 121. 

general and legal, compared, 188. 

diiferent degi-ees of strict and liberal, 19&. 

governed by varying rules, 199, 200. 
INTERPRETATION CLAUSE, 

what, and how interpreted, 54, 55. 

further concerning, 199 a. 
INTOXICATING LIQUOR. (See Liquor Selling.) 

IRRECONCILABLE, 

how statutes construed when provisions are, 65. 
"IT SHALL BE LAWFUL," 

meaning of, in statute, 112. 

JACK, 

unlicensed standing of, 214. 
JAIL, 

is " inhabited dwelling-house," 207. 

also, is a " house," 207, note. 
" JEOPARDY," (See Second Jeopardy,) 

meaning of word, in statute, 242, note. 
JOINER'S SHOP, (See " Erect and Build.") 

converting, into a dwelling-house, 208. 
JOINT DEFENDANTS, 

in treason, how as to counsel, 227. 
JOURNALS. (See Legislative Journals.; 

JUDGE, (See Court.) 

respect due from, to all laws alike, 189 a, 189 b. 

holding court, is a " person," 212. 

not to follow private views, 235. 
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JUDGES' SALARIES, 

statutes regulating, 130. 

"JUDGES OF COMMON PLEAS," 

meaning, in statute, all judges, 190 6, note. 

JUDGMENT, 

cannot be rendered on repealed statute, 177. 

JUDICIAL BUSINESS, 

Sunday in computing time as to, 110 c. 

JUDICIAL COGNIZANCE, 

interpreter looks at all within the, 74. 

JUDICIAL DECISION. (See Inferior Court — Stare Decisis.) 

effect of, on construction of statute, 104. 
JUDICIAL KNOWLEDGE, 

courts take, of what statutes, 37. 

of what, in construing statutes, 74-77. 

JUDICIAL PROCEEDINGS, (See Proceedings.) 

statutes concerning, retrospective, 84. 
not without notice, though statute silent, 141. 

JUDICIAL SALE, 

champerty not committed by, 232. 

JUDICIAL STEPS, 

statutes as to, directory, 255. 
JUDICIAL TRIBUNAL. (See Contempt — Court.) 

JUDICIAL USAGE, 

effect of, in interpretation, 104. 

JURISDICTION, (See Limited Jurisdiction.) 

transfer of, over offence after committed, 84, note. 
in suits between States, no legislation required, 92 b. 
statutory permissive, does not take away common-law, 112. 
interpreting statutes of another, 115. 
of statutes beyond territorial limits, 141. 
on State courts, whether by national statute, 142. 
concurrent — election as to, 164. 
one court taking, bars another, 184. 
after offence committed, changed, 180. 
statutes as to, how construed, 142, 197. 
statutes as to, penal and remedial construed alike, 198. 
how various statutes as to, construed, 198. 

JURISDICTION OF CRIME, 

after county divided, 144. 
JURISDICTION TO MAGISTRATE, 

act giving special, may stand with one giving general, 126. 

JURORS, 

statutes regulating qualifications of, retrospective, 84, note, 
statutes as to bringing in, directory, 255. 

JURY TRIAL, 

how, secured by construction, 89. 
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JUST, 

statutes to be so construed as to be, 82, 90, 93. 
JUSTICE. (See Fundamental Justice.) 

JUSTICE OP PEACE, 

appeal from, by force of constitution, 89. 

new powers given to. how must proceed, 119. 

statutes concerning jurisdiction of, how construed. 126. 



KIDNAPPING, 

command from another State does not justify, 205. 

statute made to prevent the, of negroes extended to whites, 236. 

KING, 

whether the, bound by statute, 103. 
KNOWLEDGE OF STATUTE, 

conclusively presumed, even where actual knowledge imposBible, 30. 



LACHES, 

of agent of State, effect of, 103, note. 
" LAMB," 

whether, included in word " sheep," 212, 247. 
LAND, 

construction of statutes about taking, for public use, 119, 193, note. 
"LANE," (See Street.) 

meaning of, — statute against smoking in, construed, 206. 
LANGUAGE, 

flexibility of, and capacity to convey new ideas, 92 d. 

meanings of the, of statutes, 92 rf-104 a. 

contracting and expanding meanings of, 188 et seq. 
LAPSE OF TIME, 

payment to State not presumed from, 103. 
LAPSED RIGHT, 

after repealed statute, revived by subsequent enactment, 180. 
LARCENY, (See Privately — Steal — Value.) 

illustrations of nature of statute from law of, 7. 

statutes punishing values diiierently, construed together, 127. 

statiitory, in one county and carrying into another, 140 

of bank note, when of another State, 205. 

from vessel— " merchandise," " personal goods," &c., 209. 

killing sheep to steal part of carcass, 211, note. 

plural term of statute includes singular in, 213. 

"private," construction of statute against, 222. 

of deer, statutes against, construed, 232. 

in particular places, statutes against, construed, 233, 234 

whether " other property" in, includes dogs, 246. 

of " sheep or ewe," &c., how construed, how indictment, 247, 248. 

of horses, how statute against, construed, 248. 
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LAW, (See General Law — Prior Law— Written Laws.) 

what the term, includes, 11, 11 a. 

no, without penalty, 22. 

origin of, immaterial in interpretation, 116. 

all, requires interpretation, 116. 

written and unwritten interpreted by like rules, 117. 
LAW OP NATIONS, 

statutes construed by the, 141. 
LAWS, 

jurisdiction of, limited, 11. 

the various, enumerated, 11 d. 

precedence, of the, 11-17 o. 

all, written and unwritten, to be construed together, 86. 
LAWYERS, 

opinions of, to influence court, 76, 77. 
LEADING RULES, 

of interpretation, epitomized, 78-82. 
LEARNING, 

statutes to advance, bind State, 103. 
LEGAL DOCTRINE, 

how, established, 125. 
LEGAL MEANING, (See Technical Meaning.) 

legal terms in statutes to be given their, 96, 97, 100. 

words having, how construed, 224. 

LEGAL OPINIONS, 

weight of, in authority, 76. 

LEGAL TREATISES, 

weight of, in authority, 76. 

LEGAL VOTERS, 

statute requiring applicant for liquor license to be recommended by 
majority of, 156. 

LEGISLATION, 

required or not, to give efiect to constitution, 11 o, note, 14, 92 b. 
same, to treaty, 14. 

LEGISLATIVE EXPOSITION, 
of statute, effect tif , 104. 

LEGISLATIVE FUNCTION, 

acts not within, not valid, 39 a. 

LEGISLATIVE INTENT, (See Intent of Makers — Intent of 

Statute.) 
looking into title for the, 46. 
same into preamble, 48-51. 
chief object of interpretation to ascertain, 70, 75, 76, 82, 93, 200, 231, 

235, 237. 
determined by the words, 80, 193, note. Compare with, 102. 
interpretation to give effect to the, 81, 82, 112, ll8. 
prior laws, &c., as to the, 87. 

construction compressing and enlarging statute' to the, 1^1. 
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LEGISLATIVE INTENT,— continued. 

prevails as to repeal, 151, 154, 158, 159, note, 160. 

latter provision repealing former, because of presumed, 170. 

prevails in liberal interpretation, 190, 190 c. 

also in strict interpretation, 191, 193, note, 200-202, 204. 

how as to, when meaning clear, 201. 

followed in construing criminal statute, 231, 235. 

statute directory or mandatory as the, requires, 255 a. 

LEGISLATIVE JOURNALS, 

looking into the, for precise date of statute, 29. 
whether, regarded in interpretation, 77. 

LEGISLATIVE MEANING, (See Legislative Intent.) 

how the actual, regarded in interpreting statute, 74-77. 

LEGISLATIVE OPINIONS, 

weight of, in interpretation, 76. 

LEGISLATIVE POLICY, 

contract contrary to, void, 138 a, 254. 

LEGISLATIVE POWER, (See Constitution— Statutes.) 

how, limited with us, 12, 16, 32 a-41. 

LEGISLATIVE RECORDS, 

consulting the, as to statutes, 37. 

whether look into, in interpreting statute, 76, 77. 

LEGISLATURE, (See Opinions of Legislators.) 

duty of the, to legislate constitutionally, 14, 35, 91. 
effect of decision of, on constitutional question, 14, 91. 
one cannot bind subsequent one as to future acts, 31, 147. 
when, bound by judicial interpretations of constitution, 35. 
law-making power of people transferred to the, 36. 
to construe constitution, 35, 36, 91. 

cannot exercise function not in its nature legislative, 39 a. 
presumed to know rules of interpretation, 74. 
interpreter to stand in position of the, 75. 

opinions of present and subsequent, as to meaning of statute, 76, 77. 
decision of, entitled to respect of court, 91 and note, 
presumed to have intended what it said, 93. 
intention of, ascertained from words of statute, 158. 

LETTER, (See Spirit and Letter — Strict Interpretation.) 

statutes not interpreted by the, 93. 
maxim about adhering to the, 93. 
cases not within the, but within spirit, ] 
what is not within the, excluded in strict construction, 230. 

LIBERAL INTERPRETATION, (See Strict and Liberal.) 

what signified by, and to what applied, 120. 
what expansion permissible in, explained, 189 d-190 c. 
and strict, in same statute, 196. 
conflicting demands for, and strict, 197. 
followed in what classes of cases, 192, 197-199 a. 
different degrees of, 199 
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LIBERAL INTERPRETATION, — conftnuerf. 

doctrine that interpretation is to be liberal for the accused while strict 
against him, 196. 
The, which mingles with the strict, 226-240. 
General explanations of doctrine, 226-230. 
doctrine defined, 226. 

liberal in favor of accused, 227 ; illustrations, 227-230. 
In favor of accused, the statutes contracted, 231-235. 
illustrations of doctrine, 231-235. 
limits of doctrine, with illustrations, 236-238. 
In favor of accused, the statutes expanded, 239, 240. 
illustrations, 239, 240. 

LIBERTY, 

statutes against, construed strictly, 119, 193. 
LICENSES, (See Liquok Licenses.) 

city charter conferring exclusive right to grant, 156. 
LIFE, 

statutes so construed as to preserve, 189 b. 

statutes taking away, construed strictly, 193. 
LIMITATIONS STATUTE, 

extends to offences under subsequent statute, 87. 

when, runs for and against the State, 103, 142, note. 

applies to after-created offences, 126. 

what a fleeing from justice within, 242. 

LIMITED JURISDICTION, 

how statutes creating, construed, 198. 

LIMITING AUTHORIZED ACT, 
effect of clause, 249. 

LIQUOR LICENSES, 

statutes providing for, construed together, 156. 

LIQUOR SELLING, 

statute prohibiting, includes liquors on hand, 84 a. 

qualifications for license for, 84 a. 

act forbidding, in town, not affected by subsequent general act, 126. 

profanation of Lord's day may violate statute against, 143. 

same of unlicensed peddling, 143. 

city charter as repealing general statute, concerning, 156. 

statute prohibiting, in specified places, construed, 223. 

to minors, statute requiring parental consent, construed, 237. 

defence of medical use, or necessity, 238. 

LITIGATION, 

interpretation not to open way to, 82. 

LIVERY STABLE, 

when one " erects " a, 208, note. 

LIVING IN FORNICATION, 

construction of Tennessee statute against, 221. 

"LOAF SUGAR," 

meaning of term, in statute, 99. 
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LOCAL LIMITS, 

statutes bind, all witMn their, 141. 
LOCAL MEANING, 

whether words of statute may have, 101, 104. 

LOCAL OPTION LAWS, 

constitutionality of, 36. 
LOCAL STATUTE, 
what is a, 42 5. 

effect of submission of, to people, 39. 
may be either public or private, 42 6. 
local usage may give meaning to, 104. 
how, construed with general, 112 b. 
when, not afEeoted by subsequent general, 126. 

LOCALITY, 

within what, by-laws have, force, 22. 
" LOCATED IN," 

meaning of expression, 216. 
" LONDON," 

statutory word, as including all cities, &e. , 190 b, note. 

LORD'S DAY, (See Sunday.) 

may be violated by unlicensed liquor selling or peddling, 143. 

construction of statute forbidding arrests on, 198. 

statute forbidding " tippling-houses " on, construed, 213. 

statutes against profaning, extend to observers of seventh day, 237. 

construction of 29- Car. 2 against violating, 245. 
LOTTERY, (See Materials for Lottery — Sign-board.) 

when, is " not authorized by law," 205. 

what is " advertisement" of tickets of, 207. 
LOTTERY TICKETS, ^ 

meaning of statute against selling, 205, 207. 

rules for construing these statutes, 55. 

term, includes quarter tickets, 211. 
LUGGAGE OF PASSENGER, 

whether, " goods or merchandise," 209. 
LUNAR MONTH, (See Month.) 

how many days — no fractions, 105. 



MAGISTRATE, 

statute giving new powers to, how construed, 119. 
"MAINTAIN OWNERS NO RIGHT," 

meaning of statutoi-y words, 223. 
MALICIOUS MISCHIEF, 

statutes forbidding, when not repugnant, 156, note. 

words " begin to destroy " in statute against, 223. 

whether statutes against, include dog, 246. 
MALICIOUS SHOOTING, 

guilt of one encouraging another in, 135. 
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"MAN," 

in statute, may include woman, 212. 

" MAN, DOG, OR CAT," 

signifyitig; in statate, all escapirSg aiiiinals, 190 6, note. 

" MANDAMUS OR CAPIAS," 

meaning of expression as to executing, 95. 

MANDATORY, (See Directory.) 

whether constitutional requirement of one subject expressed in title is, 
36 a. 

MANDATORY AND DIRECTORY, 

doctrine as to, in statutes, discussed, 254^256. 

MANDATORY STATUTE, 

defined, and doctrine as to, 234-256. 

"MANIFEST," 

of cargo, delivered by captain, must be true, 211. 

MANNER, 

of official act, statutes as to, generally dirtictory, 256. 

MANSLAUGHTER, (See Homicide.) 

dividing^ into degrees after committed, as to punishment, 184, note, 
185. 

word, in statute has common-law meaning, 242. 
"MANUFACTURE," 

what a "stage," &c., of, 211. 

MARGINAL NOTES, 

to the sections in statutes, efEect of, 61. 

"MARINER," 

meaning of the word, 209, note. 

MARKET, 

when by-law establishing a, good, 20. 
MARRIAGE, (See Divorce — Record op MAEKfAGE.) 

law for solemnizing, whether or when obsolete, 149. 

neglecting to file certificate of, statute construed, 222. 

of minors, statute construed, 237. 

valid, though forbidden by statute, 254, note. 

MARRIAGE CELEBRATION, 

construction of statute requiring parental consent to, 237. 
statute requiring record of, construed, 222. 
MARRIED WOMAN, (See Coverture — Wife.) 

when, not within general terms of statute, 131. 

MARTIAL LAW, 

in one State, not extend into another, 205. 

MASCULINE, 

in statute, interpreted to infclude feminine, 212. 

MATERIALS FOR LOTTERY, 

what are — the books, 209. 
MATTER. (See Special Matter.) 
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MAXIMS, 

cessante legis procemio cessat et ipsa lex, 51. 

qui hseret in libera hseret in cortioe, 93. 

leges posteriores priores contrarias abrogant, 126, note, 156. 

ubi jus, ibi remedium, 137. 

quando aliquid mandatiu', mandatur et omne per quod pervenitur ad 

iUud, 137. 
a verbis legis non est recedendum, 145, note, 
expressio unius est exclusio alterius, 249, 249 a. 

"MAY," 

meaning of, in statute, and when read as " shall," 112. 

MAYHEM, 

how, punished in Mississippi, 185. 
MEANING OF MAKERS, 

object of interpretation to ascertain the, 70, 75, 76. 

not interpret when the, plain, 72. 
MEANING PLAIN, 

where, interpretation deals only with effect of statute, 191, 201. 

interpretation, in such case, not required, 201. 
MEANING OF STATUTE, (See Contracting and Expanding — 

Effect — Legal Meaning — Old Meaning — One Meaning.) 

value of rules to determine the, 9, 73. 

limit to power of bending the, 80. 

distinguished, in interpi-etation, from effect, 118 a, 118 b, 189. 

how, construed to contract and expand, 119, 120. 

non-user as showing the, 149. 

cases not within the letter within the, 190. 
MEANINGS, 

necessity of using words in different, 92 d, 246. 
MEANINGS OF LANGUAGE, 

Doctrine as to the, discussed, 92 d-lOi a. 

numerous and flexible, 92 d. 

statutes are words in combination, 93. 

all to be read together, 93. 

unity of meaning, — illustrations, 94, 95. 

same word in same statute, &c., 95 a. 

legal meaning — re-enacted statute, 96, 97. 

language adopted from other State or country, 97. 

principle applicable to constitution, 97. 

revisions and codifications, 98. 

subject of statute giving the meaning, 98 a. 

technical meaning other than legal — commercial, 99. 

exceptions as to technical meaning, lOO. 

not technical — popular — local, 100-102 

larger meaning, or restricted, 102. 

including or excluding State, 103. 

same of municipal corporations, 103 a. 

contemporaneous interpretation, 104. 

judicial and extra-judicial usage, 104. 

stare decisis as to interpretation, 104 a. 
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MEANINGS OF WORDS, 

how broad, in strict interpretation, 204. 
overlying one another, 246 c-248. 

MEDICAL USE, 

defence of, in liquor selling, 238. 

MERCHANDISE, (See Goods and Mekchandise.) 

subjecting to fine vendor of, not product of United States, 151. 

MERCHANTS, 

following vocabulary of, in interpreting statutes, 99. 

METHODISTS, 

disturbing, at camp-meeting, 211. 

MINISTERIAL OFFICERS, (See Om-iceb.) 

power of, to appoint deputy, 88. 

MINORITY, 

common-law doctrine of, extends to statutes, 117. 

MISCHIEF, (See Malicious Mischief — Pabticulae Mischief.) 

considered in construing statute, 49, 51, 82. 
construing statutes to meet the, 190. 
liberal interpretation bringing cases within the, 190. 
what not within the, excluded in construction, 190 d. 
case within the, not in strict construction within statute unless within 

words, 220. 
act to be punishable must be within the, of statute, 232, 235. 
statutes sometimes extend beyond the, prompting, 236. 
things within the, of statute, 232, 235, 236. 

MISDEMEANOR, 

guilt of procurer of statutory, 136. 
statutory, has common-law incidents, 140. 
raising, to felony repeals former law, 174. 

MISNOMER, 

in statute, corrected in construction, 248. 

MISPRISION, 

of statutory treason, how, 139. 

MISTAKE, 

efiect of, on statute, 39. 
MISTAKE OF FACT, (See Evil Intent — Knowledge of Statute.) 

case of, excepted out of statute, 182. 
MITIGATION OF PUNISHMENT, 

statute in, good, 185. 
MODERN INTERPRETATION, 

compared with ancient, 118. 
MODIFICATION, (See Repeal.) 

of prior law, instead of repeal, 126, 131, 157, 165. 
MONEY, 

not included in words " security for money," 217. 
" MONTH," 

lunar, calendar, — meaning of, in statute, 105, 107, 109, 110. 
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" MONTH.," — continued. 

unequal lengths of, 110 a. 

in notes and other contracts, 105, note. 

MOTIOJ^, 

statute authorizing proceedings by, construed strictly, 119. 

MOTIVES, 

of makers of statutes and by-laws, how far material, 38. 

of legislature, how regarded in interpretation, 76. 

good, for violating statute, 238, 239. 
"MOULD ADAPTED TO COINING," 

meaning of expression, 211. 
MULTIPLY FELONIES, 

statute construed not to, 218. 
MUNICIPAL BY-LAWS. (See By-laws.) 

how made, and effect of, as laws, 11, 11 a, 17 a-26. 

prosecution on, and general law, 24. 

repeal of, terminates proceedings under, 177. 
MUNICIPAL CHARTER, (See Charter.) 

is a public statute, 4:2 h. 
MUNICIPAL CORPORATION, (See By-laws.) 

how, created and controlled, 18, 22, 36. 

submitting statutes affecting, to people, 36. 

whether general statute extends to, 103 a. 
MUNICIPAL TAXATION, (See Tax.) 

statutes in exemption from, when repealed, 156. 
MURDER. (See Homicide.) 

"NAME SUBSCRIBED," 

in threatening letters, conBtrued, 228. 

NATURAL RIGHTS, 

statutes in derogation of, construed strictly, 119. 
" NATURAL-BORN SUBJECT," 

meaning of the expression, 205. 

NATURE OF OFFENCE, 

rendering only actual doer criminal, 145. 

NATURE OF SUBJECT, 

as manifesting legislative intent, 158. 

NATURES. (See Different Natures.) 

NAVIGABLE WATERS, (See By-laws.) 

power of city to regulate by by-law quarantine,, wharves, &c., on its, 20. 
NECESSITY, 

power of, in interpretation, 124,125, 137. 

excuses breach of statute, 132. 

defence of, in liquor selling,, 238. 

NEGATIVE STATUTE, 

defined — repeals by, 153. 
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NEGATIVE WORDS, 

may make statute mandatory, 255 a. 
"NEGLIGENT ESCAPE," 

term, in statute has common-law meaning, 242. 
"NEGRO," 

in statute, is a " person," 212. 
NEGROES AND WHITES, (See Whitk Person.) 

construction of statute against, cohabiting, 221. 
NEW INTEREST, 

created by statute, governed by old law, 134. 
NEW POWERS, 

statute giving, to magistrate, how construed, 119. 
NEW STATUTE, 

interpreted, like old, 97. 
NON-OFFICIAL PERSONS, 

statutes providing acts tO' be done by, may be directory, 255. 
NON-USER, 

as, explaining ambiguity, 104. 

whether, works repeal of statute, 149, 150. 

custom as a species of, 150. 
NON- VESTED RIGHTS, (See Vested Rights.) 

are ended by repeal of statute, 177 a, 178. 
"NOT AUTHORIZED." (See "Authorized by Law.") 

NOTE, 

when, included in words " goods and chattels," 209, note. 
NOTICE, (See Service op Process.) 

by-law void which authorizes proceedings without, 25. 

statute before it takes effect is not,, 31. 

construction of provisions as to, 87. 

statutes authorizing, how construed, 119. 

must be given, though statute silent respecting, 141. 
NUISANCE, (See Abatement.) 

by-law providing a regulation to prevent, 21. 

abating or creating, authorized by by-law, 21. 

statute against, not repeal common law of, 156, note. 

proceeding for abatement, or by indictment, 169. 

statutes agaiiftt creating what may become a, 208, note. 

of standing jack for mares, 214. 

abatable, though statute gives other remedy, 252. 
NUMBERS OF DAYS, (See Computation or Time.) 

in statute, how computed, 107. 



OATH, 

when, may be administered by deputy, 129. 

power to take, implies power to summon to give, 137. 
OATH OF ALLEGIANCE, 

how, under English statute, 190 b.. 
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OBLIGATIOTSr OP COKTRACTS, 

statute cannot have effect to impair, 85. 
OBSOLETE, 

and half obsolete, statutes in Scotland, 149, note. 

whether statutes with us become, 149, 150. 
OBSTRUCTING HIGHWAY, 

whether imposing fine for, supersedes common-law punishment, 170. 
OBSTRUCTING OFFICER, 

statute against, by threatening officer of elections, 223. 
" OCCUPY." (See " Actually Occupy.") 

ODIOUS, 

provisions deemed, strictly construed, 192, 193. 
"OF," 

when, rejected in interpretation, 215. 
OFFAL, (See By-laws.) 

by-law forbidding unlicensed removal of, good, 20. 
OFFENCE, (See Alternative Offence — Second Offence.) 

punishable both under by-law and statute, 22 and note, 23, 24, 

and punishment, separable in respect of repeal, 166. 
how of the indictment, 167. 

repeal of statutes as to the, in distinction from punishment, 173, 174. 

statutes ci-eating various offences of one act not repugnant, 173. 

not punishable after repeal of law, 177. 

statute creating, how proceed on, 250, 250 c. 
OFFICE, (See Term of Office.) 

not assignable, 88, note. 

effect of repeal of statute creating, 178 a. 

construction of statute for removal from, 246, note. 
OFFICER, (See Constable.) 

whether special deputy is an, 216. 

of election, threatening an, 223. 

when statute governing, directoi-y, 255, 256. 

of corporation, elected after statutory time expires, 256. 

liability of, for neglecting directory duties, 256 
OFFICIAL BOND, 

statute authorizing summary proceedings on, 119. 
OFFICIAL STEPS, 

statutes as to, directory, 255. 
OLD LAW, 

applied to new interests and rights, 134. 
OLD MEANING, 

given to new statute, 97. 
OLD STATUTE, 

interpreted by old meanings, 75. 
OMISSION FROM STATUTE, 

not an enactment of its opposite, 249 a. 
"ON," 

when word, interpreted as "or," 243. 
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" ON COMPLAINT," 

meaning of words, in statute, 242. 
"ONE CALENDAR MONTH," 

meaning of the expression, 110, note. 
" ONE DAY'S NOTICE," (See Notice.) 

how, computed, 108. 

" ONE DAY PREVIOUS," 

meaning of expression, in statute, 109. 
ONE MEANING, 

to a single phrase, 94, 95. 
ONE SUBJECT, 

expressed in title, constitutional requirement of, 36 a. 
ONE SYSTEM, (See Con-steuing Laws Together — System of 

Laws — Together.) 

making the law, by meanings given to statutory words, 242 6. 
Doctrine of construing all laws into, 113 6-121. 

following ordinary modes of procedure, 114. 

foreign written and unwritten laws together, 115. 

origin of law not material to interpretation, 116. 

aU laws require interpretation, 116. 

written and unwritten follow like rules, 117. 

minority — incapacity for crime, 117. 

in general of the doctrine, 117 a. 

ancient and modera interpretation compared, 118. 

two methods, — effect and meaning, 118 a, 118 b. 

expansion and contraction of meanings, 119-121. 
OPEN AND CLOSE, 

statutes regulating the right to, construed together, 156. 
OPEN BOAT, 

is not a " ship or vessel," 216. 
OPINIONS OF LEGISLATORS, (See Legal Opinions — Private 

Opinion.) 

weight of, in interpretation, 76, 77. 
" OR," (See Alternative Provisions.) 

effect of, in statute against deserting seamen, 218. 

when, interpreted as " and," 243. 

clauses of statute connected by, how the indictment, 244. 
"ORDER," 

for payment of money, need not be commercial order, 206. 
" ORDINANCE," (See By-laws.) 

what is, 18. 
ORDINARY PROCEDURE, (See Procedure.) 

statutes construed in accord with the, 114. 
ORIGIN OF LAW, 

not material to its interpretation, 116. 
ORIGINAL JURISDICTION, 

of Supreme Court of United States, what, without statute, 92 h. 
" OTHER CAUSE," 

effect of term, in statute, 246, note. 
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"OTHER CRAFT," 

effect of term, in statute, 245, 246 o, note. 

" OTHER METALS," 

effect of words, in statute, 246 a, note. 

" OTHER PERSON," 

effect of words, in statute, 245. 
' OTHER PROPERTY," 

effect of jterm, in statute, 246. 
OTHER STATES, 

laws of, with us, 205. 
"OTHER THING," 

statutory words, construed, 217. 

OTHER WRITINGS, 

compared with statutes as to interpretation, 4, 77, 92, 95 a, 97, 98 a. 
as to computation of time, 104 6. 
" OUTLAW," 

meaning of word, 242 a, note. 

when, not given common-law meaning in statute, 242 a. 

when, defence to statutory action, 132. 
OUTLAWED PERSON, 

when, not within general statute, 132. 

OUTSIDE OP STATUTE, 

what, considered in interpretation, 74-77, 82. 

OVERLIE IN MEANING, 

statutory provisions may be construed to, one another, 143, 160. 

doctrine of meanings of words overlying one another, 246 c-248. 
OVERSEER, 

permit from, same as from master, 184. 



parlia:\ient, 

in England, omnipotent, and supreme, 33, 40. 

former rule of, restraining repeal, 147, note. 
PARLIAMENT ROLLS, 

how, made up, &c., 28, 44. 
PAROL, 

proving time of registering deed by, 29. 

proving time of enactment of statute by, 29. 

whether, meanings of statutes provable by, 76, 77. 
PART, 

statutes void in, as unconstitutional, 34. 

statute as to a, in larceny, 211, note, 
PART FOR WHOLE, 

construction of statutes which put, 190 6. 
PARTIAL CONFLICT, 

of by-law and statute, 26. 

of statute and constitution, 90. 

of statutes with each other, 126, 131, 152, 154, 156-157. 
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PARTIAL REPEAL, 

when, aud how viewed, 157, 164 a-174. 

PARTICULAR AND GENERAL. (See General and Particular.') 

PARTICULAR LAW, 

when, not repealed by a subsequent general law, 165, note. 
PARTICULAR MISCHIEF, • (See Mischief.) 

extending act beyond the, meant, 49, 51, 236. 
PARTICULAR POWER, 

derivable by construction from general, 137. 
PARTICULAR PROVISION, (See Specific Provision.) 

and general, standing together, 165, note. 
PARTICULAR TERMS, 

how, construed in connection with general, 245, 246 and note. 
PARTICULAR WORDS, (See General Words.) 

followed by general, how the interpretation, 245. 
PARTS, (See Provisions of Statutes.) 

of statutes, construction to harmonize the, 82'. 

all, to be construed together, 82, 123. 
" PARTY," 

meaning of word, in statute, 242, note. 

PARTY'S INTEREST, 

efEect of repeal of statute destroying, 151, note. 

"PASSAGE-WAY," 

meaning of, in statute against smoking in, 206. 
PASSENGERS; 

by-law regulating conveyance of, good, 20. 

PASSING, 

counterfeit money, statute against, construed, 223. 

PAST TRANSACTIONS, 

how statutes construed as to, 82, 83 a-85 6. 

remedy in respect of, changed at the legislative pleasure, 176. 

"PATTERN," 

possessing, adapted for coining, statute how violated, 211. 
PAYMENT. (See Presumption of Payment.) 

"PEDDLER, HAWKER, PETTY CHAPMAN," 

who is a, 210. 

PEDDLING, 

act of, may be breach also of liquor laws, 143. 

PENAL ACTION, 

may be concurrent with indictment, 170. 

effect on, of repeal of statute, 177. 

how, in case of a vested right, 178. 

not criminal, and concerning, 250 d. 
PENAL CONSEQUENCES, 

construction not extend statute to involve, beyond express words, 199. 

PENAL STATUTE, 

when technical words have popular meaning in, 100. 
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PENAL STATUTE,— continued. 

differing from civil, in computation of time, 110. 
construed strictly, 119, 193, 195, 199, 199 a, 200. 

liberally in exceptional States, 199 a. 
case to be within, must be within words of, 190 e. 
not construed so strictly as to defeat intent of legislature, 193, note, 
or work an absurdity, 200. 
construction of, strict against accused, liberal in his favor, 196, 226-240. 

PENALTIES, 

concurrent, for same offence, 166-171. 

PENALTY, 

inseparable from law, 22. 

how far by-law may ordain, 22 ; must be reasonable, 25. 

may be, and criminal punishment, 24. 

summary process for, not favored, 114. 

statute cumulative which changes mode of enforcing, 156, note. 

statutes imposing, stand with common-law indictment, 164, note. 

whether more than one, for one wrong, 171. 

new law providing less, for higher grade of offence, 171. 

statutes subjecting to, how construed, 193, 199, 222. 

must be incurred in fuU, to authorijse punishment, 222, 225. 

statutory, how recovered, 250 d, 251. 

what is done contrary to statute imposing, void, 254. 

PEOPLE, 

cannot directly enact laws, 36. 

effect of legislative submission of statute to, 86. 

PEREMPTORY WORDS, 

in statute, as making it mandatory, 256. 

PERMISSIVE, (See Directory.) 

when statute is, and when imperative, 112. 

PERJURY, 

statute punishing, may include false swearing under subsequent, 129. 

construction of act of Congress of 1825 as to, 129. 

when, not punishable under repealed bankrupt law, 183. 
PERMIT, 

required by statute, given through agent, 134. 

in statute requiring, effect of words "in writing," 237. 

"PERSON," 

includes negro, Indian, judge, 212. 

whether, includes State, United States, corporations, 212. 

when larceny from the, not from dwelling-house, 233. 

"PERSONAL GOODS," 

choses in action not, 209. 

PERSONAL VIEWS, 

of judges, not prevail in interpretation, 70, 189 a, 235. 
"PERSUADING TO ENLIST," 

meaning of expression, in statute, 225. 
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PETTY CHAPMAN, (See Peddler.) 

meaning of the term, 210. 
PHRASES, 

re-enacted, interpretation of, 97. 

"PIG," 

included in the term " cattle," 212. 

whether, in term " hog," 247, note. 
PHiLORY, 

compared with other punishments, 185. 

changing punishment of, to imprisonment, 185. 
PLACE, (See Venue.) 

law of, for right and remedy, 175. 
PLACE AND TIME, 

statutes as to, apply to after-oreated offences, 126. 
PLANS EXHIBITED, 

during passage of bUl, weight of, in interpretation, 77, note. 
PLURAL, 

in statute, may include singular, 213. 
POACHING, 

construction of statute against, — aiders at fact, 88. 
POISONING, (See Administer Poison.) 

statute against, construed, 225. 
POLICY OF LAW, (See Public Policy.) 

statutes in contravention of, strictly construed, 119, 189 c. 

in what sense all laws are within the, 189 a. 

statutes in accord with, construed liberally, 189 d. 

contracts against, void, 138 a, 254. 
POLITICAL DEPARTMENT, 

expounder of treaties, 13 a, 14. 
POLYGAMY, 

statutory jurisdiction in, 112. 

in. what country the indictment for, 112. 

exception of divorced persons in statute against, construed, 229. 
POOR, 

statutes for support of the, bind State, 103. 

POPULAR MEANING, 

when words of statute have, 100-102. 

may be given words even in strict interpretation, 204. 
POSSESSION, 

of a thing, not a "receiving," 208, note. 
POWER, (See Discretionary Power — Doubtful Power — New 

Power.) 

under new law, may be derived from old, 87. 

statute creating, mandatory, 256. 
PRACTICE, 

adhering to a, founded on interpretation, 104 a. 

PRACTISING MEDICINE, 

statute against, construed, 238. 
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PREAMBLE, 

The, of statute, considered, 48-51. 

similar to title — no part of statute, 48. 

weight of, in interpretation, 48, 49. 

recitations of facts in the, 50. 

in general of the, 51. 

looking into the, as to statutory meaning, 82. 

same in strict interpretation as in liberal, 200. 

PRECEDENCE OF LAWS, 

the, explained, 11-17 o. 

statutes bearing same date, — proving actual precedence of time, 29. 

PRECEDENCE OF PROVISIONS, 

In same statute, considered, 62-65. 

all provisions construed together, 62. 
conflict between parts — effect of location, 63-65. 
parts controlling one another, 64. 
proviso and saving clause, 65. 
PRESIDENT'S PROCLAMATIONS, 
when, take effect, 29, note. 

PRESUMPTION OF PAYMENT, 

lapse of time does not create, against State, 103. 

PRINCIPAL AND ACCESSORY, 

doctrine of, extends to statutory felony, 139, 142, 145. 

distinction of, not presumed taken away by statute, 142. 

but taken away by particular statutory words, 145. 

or not extend to some offences by reason of their special natures, 145. 
PRINCIPAL OF SECOND DEGREE, 

common-law doctrine of, 88. 

extends to statutes — illustrated in poaching, 88. 

how of, in other statutory offences, 135, 136, 139, 145. 
PRIOR INTERPRETATION, 

from another State or country, following, or not, 97. 
PRIOR LAW, (See Common Law — Derogation, &c.) 

statutory and common, considered in construing statute, 4-7, 75, 82, 
134. 

presumed to have been known by legislature — importance of this pre- 
sumption, 75. 

intent of legislature derived from, 87. 

custom may supplement, not supersede, 150. 

not inconsistent with void statute, 152. 

what part of, repealed by aflSrmative statute, 154. 

statutes in derogation of, construed strictly, 119, 155, 189 a, 193. 

statute aa repeal of the conflicting, 160 and note. And see Repeal. 
PRIORITY OF ACTS, 

when, may be shown, 29. 
PRIVATE CORPORATIONS, (See Charter.) 

charters of, are private statutes, 42 d. 
PRIVATE DUTY, 

imposed by statute, consequences of violating, 138. 
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PRIVATE HARDSHIPS, 

statutes construed to avoid, 82. 
PRIVATE INTERESTS, 

interpretation to avoid impairing, 82, 90, 93. 
PRIVATE LAND, 

strict interpretation for statutes taking, for publie use, 119. 
PRIVATE OPINIONS, (See Judge — Opinions of Legislators — 

Personal Views.) 

of judges, not to influence interpretation of statute, 235. 
PRIVATE PROPERTY, (See PROPERTY.) 

by-law cannot authorize destruction of, 21. 

whether statute can convey away vested, 40. 
PRIVATE RIGHTS, 

statutes taking away, construed strictly, 189 c. 

procedure on statutes creating, 250 a. 

statute creating, mandatory, 255. 
PRIVATE STATUTE, 

what is a, 42 a, 42 c, 42 d, 113. 

whether, judicial knowledge of, 37. 

effect of fraud on, 38. 

effect of recitations of facts in preamble of, 50. 

how, interpreted, 113. 

repeal of, 160, note. 
PRIVATE WRITINGS, 

interpretation of, related to statutory interpretation, 4, 77. 
"PRIVATELY," 

effect of word, in statute against larceny, 222, 283. 
PROCEDURE, (See Judicial Proceedings — Remedy.) 

statutes regulating the, retrospective, 84. 
bind the State, 103. 

ordinary, construction favors the, 114. 

statutes regulating, construed together to avoid repeal, 156. 

pertains to remedy — how, change, 176. 

effect of repeal on, 177. 

for rights reserved on repeal of statute, 179. 

effect of statute omitting or not to provide, 249 ft-253. 
PROCEEDINGS, (See Summary Procedure.) 

pending in one court, bar same in another, 164. 

to conform to law at time carried on, 176, 177. 

ended by repeal of statute, 177, 177 o. 

under repealed statute, validated by statute, 180, note. 

authorized after statute repealed, 180. 
PROCESS, (See Notice — Service of Process.) 

actually abated because of repeal of statute, how, 180, note. 

statute construed not to defeat the, to enforce it, 200. 
PROCESS OP ENACTMENT, 

statute of no effect during, 28, note. 
" PROCESS OF MANUFACTURE," 

what is, 211. 
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PROCLAMATION, 

of president, when takes effect, 29, note. 

PROFESSIONAL USAGE, 

■whether, provable to show interpretation, 104, note. 

PROFITS, 

receiving the, constitutes participation in the offence, 133. 

PROGRESS OF MANUFACTURE, 
what is a, 211. 

PROHIBITION, 

by implication in statute, 249. 

whether, implied from penalty or forfeiture, 254. 

PROMISE, 

to violate statute, not enforcible, 138 a, 254. 

PROMISSORY NOTE, 

" month " in, is calendar month, 105, note. 

PROOF OF STATUTES, 

doctrine as to, 37, 37 a. 
PROPERTY, (See Private Pbopeety.) 

all, in corporate limits, subject to by-laws, 22. 

word, whether includes real estate, 102. 

statutes taking away, how construed, 193. 

statutes taking, for public use, how construed, 193, note. 

PROSPECTIVE, (See Retrospective.) 

how far statutes to be interpreted as, 82-85 a. 

PROSPECTIVE LEGISLATION, 

defined, 83 ; interpretation of, 82-85 a. 

PROVISIONS OF STATUTES, (See Parts.) 

irreconcilably repugnant, not stand together — how, 41. 

precedence of, 62-65. 

differing, harmonized by construction, 82. 

construed together, 82, 86, 87. 

restrained and extended by construction, 87. 

construed also with common law, 86-88. 

and with constitution, 89. 

PROVISO, (See Exception.) 

in statute, what, how interpreted, 57. 

how, construed with saving clause, 65. 

in conflict with purview, how, 65. 

in favor of accused, construed liberally, 226, 229. 
PUBLIC AND PRIVATE, 

division of statutes into, 42 a. 
PUBLIC CONVENIENCE, 

statutes to promote, liberally construed, 120. 
PUBLIC DUTY, 

imposed by statute, consequences of violating, 138. 
PUBLIC GOOD, 

how statutes to promote the, construed, 199, 
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PUBLIC INTERESTS, 

interpretation to avoid impairing, 82. 
PUBLIC NECESSITIES, 

considerations of, in interpretation, 77. 
PUBLIC OFFICE, 

repeal and power of repeal of statute creating, 178 a. 
PUBLIC OFFICER, (See Officer.) 

proceedings on official bond of, 119. 
PUBLIC POLICY, 

regarded in interpretation, 82, 90. 

contracts and things done contrary to, 138 a, 254. 
PUBLIC RIGHTS, 

statutes taking away, construed strictly, 189 c. 

statutes creating, mandatory, 255. 
PUBLIC STATUTE, 

defined and explained, 42 a, 42 b. 

courts take judicial cognizance of, 29 and note, 77. 
PUBLIC USE, (See Pboperty.) 

authority to take private property for, how construed, 119, 193, note. 
PUBLIC WRONGS, 

how statutes to suppress, construed, 199. 
PUNCTUATION, 

effect of, on meaning of statute, 78. 
on indictment, 78, note. 
PUNISHMENT, (See Crimes — Sentence.) 

constitutes necessary part of law, 22. 

how far by-laws may declare, 22, 23. 

different statutes as to, construed together, 127. 

for violation of statute not defining the, 138. 

not two repugnant punishments for same offence, 158. 

and offence, separable, in respect of repeal, 166-174. 

what concerns the, to be set out in indictment, 166, 167. 

effect of changing the, in various circumstances, 166-172. 

changed by repugnance to old law, 168. 

effect of reducing — increasing, 168. 

whether more than one, for one wrong, 171. 

pertains to remedy — depends on law at time of sentence, 176. 

statute increasing, for offences already committed, void as ex post facto, 
176. 

may vary with time when offence committed, 183, 184. 

whether common-law, after repeal of statute, 184. 

changed, after offence committed, 184. 

statute good, in mitigation of, 185. 

statutes imposing, construed strictly, 193. 

degree of, as affecting interpretation of statute, 199. 

"PURPORTING," 

meaning of word, 100, note. 

PURPOSE OF STATUTE, 

carried out by interpretation, 200. 
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PURVIEW, 

The, and its subdivisions, considered, 52-61. 

meaning of term, 52. And see 152. 

clause, and its meaning, 53. 

interpretation clause, and how interpreted, 54, 55. 

enacting clause, proviso, exception, 56-58. 

saving clause, other clauses, 59, 60. 

marginal notes, 61. 
In other connections, — 

prevails over title and preamble when in conflict, 62, 63. 

in conflict with proviso, how construed, 65. 

different meanings of the word, 152. 

effect of statute repealing " all laws within its purview," 152. 
within " same miscMef " — " purview," 220. 
PUTATIVE FATHER, 

liability of, under English statute, 190 a. 



QUALIFICATIONS, 

making, in statutes, by construction, 117 a. 

construed into statutes, to prevent repeal, 15d. 
QUARANTINE, 

by-law regulating, good, 20. 
QUARTER-TICKET, 

is a lottery ticket, 211. 
QUI TAM ACTION, 

subsisting with indictment — no repeal, 156, note. 

and indictment, whether concurreiit, 170. 

effect on, of repeal of statute, 177. 

who plaintiff in, and further concerning, 250 d. 
QUOTATION MARKS, 

effect of, in indictment, 78, note. 



RAILROAD. (See Fencing Railroad.) 

" RAM," 

whether, a "sheep," 248. 
RAPE, (See Carnal Abuse — " Woman.") 

attempted, by negro on white woman, 211. 
RATIFICATION, 

of treaty, as to time of going into effect, 32. 
REASON, (See Reasons of Law.) 

case within the, of statute, not within it in strict construction unless 
within words, 220. 

case out of the, of statute, not wiWain statute, 226, 232, 235. 
REASONABLE AND BENEFICIAL, 

by-laws must be, 22, 25, 26. 
REASONABLE DOUBT, 

as to interpretation, given the accused, 194. 
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REASONABLE MEANING, 

construction must give statute a, 93. 

even in strict construction, statute may receive, 212-215. 
REASONS OF LAW, (See Reason.) 

looking into title and preamble for, 46, 48, 49. 

statutes within the, retrospective, 84 a. 

statutes interpreted by, 102. 

effect of, to contract and expand statutory meaiiings, 188-190 e. 
(See Contracting and Expanding.) 
"RECEIVING," 

mere keeping of possession is not, 208, note. 
RECITATIONS OF FACTS, 

in preamble, effect of, 50. 
RECOGNIZANCE, 

departing from statute, good at common law, 164, note. 
RECONCILED, 

no repeal of affirmative statutes which can be, 154. 
RECORD OF MARRIAGE, 

construction of statute requiring, 222. 
RECORDS, 

examining, as to time when statute was passed, 29. 

looking into, as to words and validity of statute, 37. 
REDEMPTION OF LAND, 

statutes permitting, liberally construed, 120. 
REDUNDANT WORDS, 

may be rejected in interpretation, 215. 
RE-ENACTED STATUTES, 

meanings of, 97. 
RE-ENACTMENT, 

of statute simultaneously with repeal, 181. 
REGISTER OF BIRTHS, 

causing false entry in, what, 210. 
RELIGION, 

statutes for advancement of, bind State, 103. 
REMEDIAL STATUTES, (See Remedy.) 

construed liberally, and why, 120, 189 d, 190, note, 192, 198. 
REMEDIES, (See Concurrent Remedies — Different Natures.) 

double, triple, &c., 163 d-164. 

of different natures, operating together, 169-172. 

under statutes, and how statutory and common-law, mingle, 249 J-253. 
REMEDY, (See Common-law Remedy — Duty and Remedy — 

Procedure — Statutory Right. ) 

reason of the, considered in interpretation, 82. 

statutes regulating the, retrospective, 85 a. 

may be changed even as to vested rights, 85 a. 

implied by law, for every right created by statute or constitution, 137. 

but not where the creating law defines the, 137. 

common-law, for statutory right, 1-38, 144. 

may be multifarious, 169. 
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REMEDY, — continued. 

distinguishable from right, — rule for each, 175. 
what statute governs the, 176. 
statutes taking away — rights vested or not, 178. 
statute may modify, yet not so as to leave no, 178. 
revived by statute after lapsed, 180. 
flows from right — cumulative or not, 249. 
express, excluding implied, 249-250 b. 
for statutory right, what, 249-253. 

REPEAL, (See Express Repeals — Repealing Statute.) 

clause in unconstitutional statute declaring, 34. 

effect of submitting question of, to people, 36. 

partial, by partly conflicting statutes, 126 and note, 131. 

statutes restricted in operation, without, 131. 

not, implied from omission 161, 249 a. 
General doctrine of, 147-163 a. 

legislation cannot forbid future, 147. 
Whether non-user works a, 149, 150. 

conflicting opinions, 149. 

effect of custom, 150. 
By express words, 151-152 a. 

forms of direct expression, 151. 

before enactment complete, 151. 

within " purview " — " inconsistent " — general and special, &c., 152. 

by amendment — "in lieu," 152 a. 
By implication, 153-162. 

distinctions — by negative statute, 153. 

by affirmative statute, 154-162. 

derogation of prior law, 155. 

specific and general — illustrations, 156. 

other forms — partial, 156 a, 157. 

revision of whole subject, 158-162. 
In particular States, 163, 163 a. 

authorities grouped, 163. 

coui'se of the discussion, 163 a. 
Doctrine of implied, combining with other doctrines, 163 6-174. 

general view, 163 6. 
Doctrine of concurrent remedies and som-ces of right as avoiding implied, 
163 d-16i. 

in nature — in law, 163 d. 

doctrine defined, 163 e. 

election of jurisdictions, 164. 

proceedings in one court barring same in another, 164. 

election between common law and statute — concurrent, 164. 
Doctrine of divisibility of laws as avoiding, by admitting of partial, the 
necessity of entire, 164 a-174. 

nature of divisibility — illustrations, 164 a. 

partial — modification — distinctions, 165. 

where provisions separable for, 166-174. 

offence and punishment, separable, 166. 

same as to form of indictment, 167. 
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REPEAL, — continued. 

changing punishment, 168. 

remedies difEering with punishment, 169. 

remedies of different natures, 170. 

two penalties, &c., for one wrong, 171. 

offences variously aggravated, 171. 

separate crimes in one transaction, 172. 

offence, in distinction from punishment, 173. 

felony and misdemeanor, 174. 
Consequences following actual and attempted, 174 0-187. 

complications of doctrine, 174 a. 
The general doctrine, 175-180. 

right and remedy, concerning and distinguished, 175. 

as to remedy or procedure — punishment, 176. 

repeal ends proceedings — illustrations, 177, 177 a. 

taking away remedy — vested rights, &c., 178. 

as to office — suing State, 178 a. 

statutes limiting effect of, 179. 

saving clause in repealing statute, 180. 

reviving lapsed right, 180. 
Specific questions of effect of, 181-187. 

simultaneous, and re-enactment, 181. 

statutes expiring by own limitation, 182. 

punishment differing with time of offence, 183. 

fm'ther of change of punishment, 184, 185. 

repeal of repealing statute, 186. 

repealing statute expiring, 187. 

REPEALED STATUTES, 

to be interpreted with existing, 82, 98. 
how re-enactment of, interpreted, 97. 
no proceeding under, 177. 

REPEALING CLAUSE, 

does not operate till statute goes into effect, 31. 

how, interpreted, 151. 

special terms of, 152. 
REPEALING STATUTE, (See Express Repeals.) 

how, while validity of, is in su.spense, 151. 

effect of repeal of, 186 ; of expiring, 187. 
REPORT OP COMMISSIONERS, 

weight of, in interpretation, 77, note. 
REPORTS OF COMMITTEES, 

effect of, in interpretation, 77. 
REPUGNANCE, 

of provisions, produces nullity in statute, 41. 

how cases of, dealt with in construction, 65. 

interpretation to avoid, 82. 

no repeal by affirmative statute without, 157, 160, 163. 

views of, as to repeal, 158. 

partial repeal by, 165 et seq. 

when no, between statutes providing different punishments, 172. 
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REPUGNANT STATUTES, (See Kepugnance.) 

repeals of, by affirmative, 154^162. 
RESCUE, 

of statutory traitor, offence of, 136. 
" RESEMBLE OR PASS FOR," ' 

what, in counterfeiting, 225. 
RESISTANCE TO OFFICERS, (See Officer.) 

statute against, construed, 216. 
RESTRAINT OF TRADE, (See Trade.) 

statutes in, strictly construed, 119. 
RETROSPECTIVE, 

by-law cannot be, 22. 

how far statutes may be construed as, 82-85 a. 

how far constitutions interpreted as, 92 a. 
RETROSPECTIVE LAW, 

distinguished from ex post facto — whether valid, 85. 
RETROSPECTIVE LEGISLATION, 

defined, 83 ; interpretation of, 82-85 a. 
REVENUE LAWS, 

construed by usages of trade, 99. 

explanations of construction of — strict or liberal, 195. 

when, directory, 255. 
REVIVED, 

expired statute made to be, by proclamation, 36. 
REVISED STATUTES, (See Revisions.) 

interpreted as one act, 82, note. 

omitting parts in, effect as to repeal, 160 and note, 161, note. 
REVISIONS, 

of statutes, how interpreted, 98. 
follow old interpretations, 144. 

of whole subject, efEect of, as to repeal, 158-174. 

REWARD, 

order to pay a, is an " order," 206. 

RIGHT, RIGHTS, (See Existing Rights — Lapsed Right— Natu- 

ral Rights — Remedy — Statutory Right — Vested Rights.) 

permissive words conferring, construed imperative, 112. 

taking away, not favored by law, 119. 

carries by implication a remedy, 137, 249. 

double, triple, &c., 163 a-164. 

what statute governs the, 175. 

distinguished from remedy — rule for each, 175. 

statute depriving of public or private, strictly construed, 189 c, 192. 
RIGHT AND REMEDY, 

rules distinguishing, 175 et seq. 

how, blend, 249 &-253. 

RIGHTS OF PROPERTY, 

special efEect of contemporaneous interpretation as to, 104. 
judicial interpretation as to, 104 a. 
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EIGHTS OF PROPERTY,— continued. 

construed to mean legal rights, 223. 
"EOB," 

meaning of word, in statute, 242, note. 

ROLLS OF PARLIAMENT. (See Parliament Rolls.) 



SABBATH-BREAKING. (See Lord's Day.) 

SALARY, 

construction of successive statutes as to, 130. 
when statute fixing, abrogates former law, 156 a. 
what, to oflBcer after repeal of statute, 178 a. 
SALE, (See Judicial Sale.) 

when, of services, equivalent to sale of person serving, 211. 

SALE OF LIQUORS. (See Liquor Selling.) 

SAVING CLAUSE, 

in statute, what, and concerning, 59. 

how, construed with proviso and purview, 65. 

in repealing statute, concerning, 180. 

SCIENCE OF LAW, 

statutory interpretation involves entire, 4. 

SEAMEN. (See Deserting Seamen.) 

SECOND JEOPARDY, (See Second Prosecution.) 

under statute and by-law, 24. 

SECOND OFFENCE, (See Offence.) 

statutes punishing, more heavily, how construed, 240. 

SECOND PROSECUTION, 

for one act, under different statutes, 143. 
whether, for different penalty, 171, 172. 

SECTIONS, 

origin and history of, in statute, 66. 
effect of the division into, 67, 251. 

"SECURITY FOR MONEY," 

statutory words, not construed to include money, 217. 
SELF, (See Witness.) 

statutes permitting one to testify for, construed strictly, 193. 

"SELL," 

meaning of, in criminal statute, 225. 

SELL " FROM," 

how the inaccurate words, interpreted, 215. 

"SELLING FOR SLAVE," 

construction of statute against, 232. 

SELLING LIQUOR. (See Liquor Selling.) 

SENSIBLE MEANING, 

statute should receive a, 93. 

299 



Sm INDEX OF SUBJECTS. 

SENTENCE, 

how time computed in the, 110 a, note, 218. 
under what law the, 165, 166, 176, 183, 184. 
cannot be, after statute is repealed, 177. 
statute as to time in, directory, 255. 

SEPARATE CRIMES, 

how far legislation competent to make, of one transaction, 172. 

SERVICE OF PROCESS, (See Notice — Process.) 

statutes authorizing constructive, interpreted strictly, 119. 

SERVICES, 

when sale of, is sale of person, 211. 
" SHALL," 

meaning of, and when read as " may," 112. 
SHEEP, 

killing, with intent to steal part of carcass, 211, note. 

word, in statute, whether includes " ewe," or " lamb," 212, 247, 248. 
" SHEEP OR EWE," 

effect of combining words, on meaning of each, 247, 248. 

form of indictment for stealing, 247. 
SHEEP STEALING, 

statute against, construed, 247. 
SHELL-FISH, 

by-laws regulating the taking of, 20. 
" SHIP OR VESSEL," 

an open boat is not a, 216. 
SHOOTING AT, 

person present encouraging, 135. 
SHOP, 

statutes against larceny from, how construed, 233. 
SHOP-BOOKS, 

construction of statute admitting, " after," &c., 249 a. 
SHORTENING, (See Cutting Shokt.) 

meanings, in construction, 190 d, 190 e. 
SIGNATURE. (See Governor's Signature.) 

SIGN-BOARD, 

is " advertisement," 207. 
SIGNIFICATION. (See Meaning of Statute, &c.) 

SILVER, 

when, not included in words " other metals," 246 a, note. 
" SIMILAR PIECES," 

of coin, meaning of, 214. 
SIMILITUDE, 

of bank-bills in statutory forgery, 217. 
" SINGLE WOMAN," 

when words, include married woman, 190 a. 
SINGULAR NUMBER, 

statute in plural form construed to include the, 213. 
300 



INDEX OF SUBJECTS. SPB 

" SIT OR STAND," 

meaning of direction to, 95. 
" SIX MONTHS," 

meaning of words, in statute, 105 and note. 
SLAUGHTER-HOUSE, 

common-law nuisance of, not repealed by statute making, penal, 156, 
note. 

SLAVE TRADE, 

statute forbidding, construed, 232. 
SLAVERY, 

various statutes concerning, construed, 232. 
SMOKING IN STREET, 

lane, or passage-way, statute against, construed, 206. 
SODOMY, 

solicitation to, not " infamous crime," 242. 
SOUL. (See Bodt and Soul.) 

SOVEREIGN, 

• whether statutes in general terms bind the, 142. 
SOVEREIGNTY, 

in people — effect of doctrine on legislation, 33, 36. 
SPECIAL EXEMPTIONS, 

statutes conferring, from the general burden, strictly construed, 195, 
note. 

SPECIAL LANGUAGE, 

interpretation expanding, under general reasons, 102. 
SPECIAL LAWS, 

constitutional provision concerning, 36 6, note. 
SPECIAL MATTER, 

Of statute, how influences interpretation. 111 a-113 a. 

doctrine defined — distinctions. 111 a. 

" may" and." shall " — permissive and imperative, 112. 

effect of statutory permissive on common-law jurisdiction, 112. 

particular and general, 112 a. 

general statute, and local or special, 112 b. 

private statute — concluding views, 113, 113 a. 
SPECIAL PRIVILEGES, 

acts granting, strictly construed, 119. 
SPECIAL STATUTE, (See Private Statute.) 

what is a, 42 a. 

how construed with general, 112 6. 
SPECIFIC. (See General and Particulak.) 

SPECIFIC EXPRESSIONS, 

interpreted by general, 102. 
SPECIFIC PROVISION, (See General Provision — Pakticular 

Provision.) 

of constitution, required to make statute unconstitutional, 91 a. 

controls, and how as to repeal by, general, 126 and note. 
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SPECIFIC PROVISION,— con«in«erf. 

and general, may stand in statutes together, 152, 156. 

followed by general, how controls general, 245. 
SPEECHES, 

in legislature, effect of, in construction of statute, 76, 77. 
SPIRIT AND LETTER, 

case, in strict construction, must be within both, 194. 
SPIRIT OF STATUTE, (See Liberal Intekpretation.) 

doctrine as to following the, 230-232. 
SPIRITUOUS LIQUORS. (See Liquor Selling.) 

" SPREAD AWNING." 

continuing an awning is not to " spread " it, 208, note. 
"STACK OF STRAW," 

what is not a, 216. 
" STACK OF WHEAT," 

thrashed wheat is not a, 217. 
" STAGE OP MANUFACTURE," 

meaning of the expression, 211. 
STANDING A JACK, 

statute against unlicensed, construed, 214. 
STARE DECISIS, (See Judicial Decision.) 

doctrine of, in statutory interpretation, 104 a. 
STATE, (See Suing State.) 

when statute binds the, and when not, 103, 142. 

as to suits against the, 103. 

effect of laches of agent of, 103, note. 

how statutes authorizing suits against, construed, 142, note. 

whether, included in word "person," 212. 
STATE AND UNITED STATES, 

constitutions of, compared as to interpretation, 92. 
STATE CONSTITUTION, 

precedence of, among laws, 11, 16. 
STATE COURTS, 

highest interpreters of State constitution, 35 b. 

how as to constitution of United States, 35 6. 

whether, derive jurisdiction from United States statute, 142. 
STATE STATUTES, 

place and precedence of, among laws, 11, 17. 

how United States courts interpret, 115. 
STATES, (See Other States.) 

jurisdiction of Supreme Court in suits between, 92 6. 

taking cognizance of laws of other, 97. 

how doctrine of repeal is held in the different, 163. 
STATUTE, (See the several more specific terms; also Written Laws.) 

is a writing, 4; is law, 11 a. 

how related to the rest of the law, 4, 5, 10, 11. 

in conflict with treaty, how, 13 o, 14. 

by-law operating in connection with, 22 and note, 23, 24. 
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ST M!\]TE, — continued. , 

by-law antagonistic to, 24. 

authorizing by-law, how construed, 25. 

cannot bind future legislation, 31, 147. 

prescribing by, time of statute's taking effect, 31. 

null, between passage and taking effect, 31. 

rules as to when, take effect, 27-31 a. 
Enactment and validity of, 32 a-41. 

Constitutional validity after, enacted in due form, 33, 34. 

effect of unconstitutional, 33. 

unconstitutional in part, 34. 

so of by-laws, 34. 

repealing clause constitutional ; rest, not, 34. 
The interpreters of constitution, 35-36 b. 

courts — other governmental departments, 35. 

further of courts interpreting, 35 a. 

as between States and United States, 35 b. 
Constitutional formalities at enactment, 36-37 o. 

conditional, submitting to people, &c., 36. 

one subject, expressed in title, 36 a. 

other like provisions of constitution, 36 b. 

courts taking judicial knowledge of, or not, 37. 

looking into records as to contents and validity of, 37. 

estoppels and admissions as to, 37 a. 
Defects other than constitutional, 38-41. 

motives of legislature, fraud, mistake, 38, 39. 

not within legislative function, 39 a. 

against fundamental justice, 40. 

granting private property, 41. 

impossible — repugnant — ambiguous, 41. / 
The Several parts of, considered, 48-67. 
Further concerning ; namely, — 

to be construed with constitution, 89. 

indictment drawn on, may be good at common law, 164. 

how, between enactment and going into operation, 177. 

abridging and enlarging effect of, on common law, 188, 138 a. 

limiting the consequences of repeal, and how construed, 179. 

civil and criminal procedure for what is created by, 249 6-253. 
STATUTE ROLLS, 

concerning the, of England, 28, 44. 

STATUTES, ENGLISH, — cited,— 
3 Edw. 1, c. 46, — 190 6, note. 
6Edw. 1,-195 a. 
6 Edw. 1, c. 8,-190 ft, note. 
Westm. 2 (13 Edw. 1), c. 41, —246 a, note. 
13 Edw. 1, Stat. 1, c. 46, — 190 6, note. 
1 Rich. 2, c. 12, — 190 ft, note. 
33 Hen. 8, c. 23,-159, note. 
87 Hen. 8, c. 1, — 159, note. 
37 Hen. 8, c. 12,-246 a, note. 
1 Edw. 6, c. 12, § 10, — 240. 
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STATUTES, ENGLISH, — cited, — continued. 
2 & 3 Edw. 6, c. 33, — 247, note. 
1 & 2 Phil. & M. c. 10, — 159, note. 

5 Eliz. 0. 4, § 31, — 196, note. 
ISEliz. c. 3, § 2, — 159, note. 
29 Car. 2, c. 7, § 1, — 245. 

29 Car. 2, o. 7, § 6, — 198. 

1 Will. & M. c. 21, — 159, note. 
7Will. 3,0.3, §1,-227. 

8 & 9 Will. 3, c. 30, § 6, — 159, note. 
10 & 11 Will. 3,0.23,-233. 

12 Anne, stat. 1, c. 7,-233, 234. 

9 Geo. 1, c. 22, — 207, note. 

9 Geo. 1,0.22, §1,-135, 228. 

6 Geo. 2, c. 81, — 190 a, note. 

7 Geo. 2, c. 22,-206. 

14 Geo. 2, c. 6, — 211, note. 
27 Geo. 2,0.15,-228. 

6 Geo. 3, c. 53, § 1, — 190 b, note. 
33 Geo. 3, c. 13,— 28. 

49 Geo. 3, c. 68,-159, note. 

7 & 8 Geo. 4, c. 29, § 12, — 234. 
7 & 8 Geo. 4, c. 29, §25,-247. 

7 & 8 Geo. 4, c. 29, § 38, — 223, note. 
7 & 8 Geo. 4, c. 30, § 8, — 223. 
9 Geo. 4, c. 69, §9,— 88. 

4 & 5 Will. 4, c. 76, § 57, — 159, note. 

5 & 6 Will. 4, 0. 76, § 105, — 159, note. 

6 & 7 Will. 4, c. 86, § 41, 43, — 210. 

2 & 3 Vict. c. 47, § 64, — 198, note. 
2 & 3 Vict. c. 94, § 8, — 198, note. 

7 & 8 Vict. c. 101, § 2, — 190, u. 

13 & 14 Vict. o. 21, § 1, — 147, note. 
13 & 14 Vict. c. 21, § 2, — 66. 

13 & 14 Vict. c. 21, § 5, 6, — 186, note. 
31 & 32 Vict. c. 121, — 212, note. 
40 & 41 Vict. c. 69, — 18, note. 

STATUTORY AUTHORITY, 

must strictly follow terms of statute, 119. 

STATUTORY COMMAND, 

consequences of disobeying, 138. 

STATUTORY CRIME, 

one, including acts comprehended in another, 143. 

STATUTORY DUTY, 

common-law indictment for breach of public, 138. 

STATUTORY LAWS, 

prima-facie proof of, 37. 

STATUTORY OFFENCE, 

may be punishable also at common law, 164. 
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STATUTORY RIGHT, (See Remedy.) 

what the remedy for, 137, 144, 249-253. 

STATUTORY RULES, 

some, for interpreting statutes, 199 a. 

STATUTORY USE, 

words acquire meanings by, 242, 

STEAL, (See Larceny.) 

attempt to, by killing sheep, 211, note. 

STEALING IN DWELLING-HOUSE, 

statute against, construed, 233, 234, 240. 

STEAM-TUG, 

whether, a " craft," 245. 

STRANGERS, 

in corporate limits, amenable to by-laws, 22. 
" STRAW." (See " Stack of Straw.") 

" STREET," (See Way.) 

",lane, passage-way," what, in statute against smoking in, 206. 

STRICT AND LIBERAL, (See Liberal Interpretation.) 

interpretations, blend, 196-199, 226-240. 

STRICT INTERPRETATION, 

in restraint of repeal, 154. 

of statutes in derogation of prior law, 155. 

doctrine of, explained, 155, 189 a-189 c, 190 d, 190 e, 194, 196, 200, 
201. 

followed in what classes of statutes, 119, 155-162, 192, 193. 

and liberal, in same statute, 196. 

conflicting denjands for, and liberal, 197. 

different degrees of, 199. 
Expositions of the, 199 &-225. 

scope and. purpose of this chapter, 199 6. 

how where legislative intent clear, 201 . 

other rules blending with rule of, 200. 
Extending and contracting in effect, 203. 
Words may be given full or larger meaning, 204-211. 

illustrations, 204-211. 
Reasonable meaning, discarding captious objections, 212-215. 

illustrations, 212-215. 
Words not extended beyond reason of statute, 216, 217. 

illustrations, 216, 217. 
Benefit of reasonable doubt given the accused, 218, 219. 

illustrations, 218, 219. 
Case must be completely within statutory words, 220-225. 

illustrations, 220-225. 

STUDENT, 

meaning of the word, 100. 

statute against giving credit to, construed, 222. 

STYLE OF ENACTING CLAUSE, 

constitutional provision concerning, 36 b, note. 
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SUBJJECT, (See One Subject — Revisions.) 
meanings vary with the, 95 a, 98 a, HI. 
as in " English subject," meaning of word, 205. 

" SUBJECT MATTER," (See Revisions.) 

repeal of statutes on same, 1-52, note. 

" SUBSCRIBED." (See " Name subscribed.") 

SUBSEQUENT STATUTE, 

may sometimes be looked into for true intent of earlier one, 86. 

SUBSTANCE, 

provisions of statute not of the, directory, 255. 

"SUCH," 

when word, rejected in construction, 243. 

" SUFFER," 

what to, animals to go at large, 223. 

SUING STATE, 

not permissible, without statutory consent, 103. 
how statute consenting to, interpreted, 103. 
efiect of repeal of consenting statute, 178 a. 

SUITS, 

brought, then law repealed, finished under new law, 181. 

SUMMARY PROCEDURE, 

not favored by construction, 114. 

against officer, statute authorizing, construed strictly, 119. 

SUMMARY PROCESS, 

when, not taken away by subsequent statute, 126, note, 
and indictment, may be concurrent, 170. 
statutes subjecting to, construed strictly, 193. 

SUNDAY, (See Lord's Day.) 

how, regarded in computing time, 110 c, 

SUPERIOR, 

general, words after enumeration of inferior not include, 246 a. 

SUPPRESSING FRAUD, 

statutes for, construed liberally, 192, 199, 

SURPLUSAGE, 

" against form of statute " as, 164. 

SURROUNDINGS, 

effect of the, in interpretation, 50, 74-77. 

' SUSPENSE, 

effect of validity of statute being in, 151 

SWINE, (See " Hog.") 

keeping of, proceedings to have, sold, 169. 
suffering, to go at large, statute construed, 223. 

SYSTEM OF LAWS, (See One System — Together.) 

whole, interpreted together into one, 82, 86-90. 
306 



INDEX OF SUBJECTS. TIM 

TAX, 

time, not essential element in assessment of, 255. 

TAX LAWS, 

how, construed, 195. 

TAX SALE, 

statutes permitting redemption after, construed liberally, 120. 
TAXATION, 

acts providing for, qualifying each other, 156. 

TECHNICAL MEANING, (See Legal Meaning.; 

when technical word to have, in statute, 99, 100. 
TECHNICAL WORDS, (See Words.) 

how, interpreted, 96, 97, 99, 100, 204, 242-242 6. 
TEMPORARY STATUTE, 

effect of continuing a, 187. 
" TEN CLEAR DAYS," 

meaning of the phrase, 110. 
"TEN DAYS' NOTICE," 

how, computed, 107, 108. 
"TEN SIMILAR PIECES," 

meaning of the words, 214. 
"TENPINS," 

meaning of term, 99, note. 
TERM OF OFFICE, 

determining hew, by old law, 87. 
TERMS OF STATUTE, 

to be followed in interpretation, 72, 80, 81, 90, 93, 145, 146. 
TERRITORIAL LIMITS, 

statutes in general terms not extend to acts beyond the, 141. 
TERRITORY, 

treaty ceding, when takes effect, 32. 
" THEREAFTER," (See " Hereafter.") 

effect of word, applied to punishment, 184, note. See 183. 

THINGS FAVORED, (See Favored.) 

statutoi-y interpretations as to, 192. 
THINGS ODIOUS, (See Odious.) 

statutory interpretations as to, 192. 
THRASHING MACHINE, 

to " destroy," what is, 214. 

THREATENING LETTERS, 

" name subscribed," in statute against, construed, 228. 
letter threatening to accuse of solicitation to sodomy, 242. 

THREATENING OFFICER, 

of election, construction of statute against, 223. 
TIME, (See Computation or Time.) 

at what, statutes take effect, 27-31 a. 

same of treaty, 32. 

of enactment, considered in its interpretation, 75. 
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TIME,— continued. 

how, computed in construing statutes, 105-111. 

how, computed in the sentence, 218. 

not essential in directory statutes, 255. 

of official act, statutes as to, generally directory, 255. 

TIPPLING-HOUSES, 

term, includes one tippling-house, 213. 
TITLE, 

constitutional requirement of one subject expressed in the, 36 a. 

consulted in construing statute, 82. 

same in strict interpretation as in liberal, 200. 
The, of statute, considered, 44-47. 

effect of different ways of making, 44. 

deemed no part of statute, 45. 

weight of, in interpretation, 46. 

chapter headings, 46. 

constitutional effect, 47. 
TOGETHER, (See Construing Laws together — One System.) 

all laws to be interpreted, 82, 86-90, 98, 101, 113 a, 113 b et seq., 115, 
116. 

doctrine of construing all laws, as to effect, defined, 123. 

reason of doctrine of, 124, 188. 

construing statutes, to prevent repeal, 156. 
TOWNS. (See By-laws — Charter.) 

TRADE, (See Exercising Trade — Restraint of Trade.) 

whether by-law may restrain, 20, 22. 

how statutes in restraint of, construed, 119. 

interpretation of old statutes as to exercise of, 196. 
TRANSACTION, 

one, may be covered by many inhibitions, 143. 

effect of separate crimes being made of one, 172. 

contrary to statute, void, 254. 
TREASON, (See Persuading to enlist.) 

rescuing, harboring, &c. , in statutory, 136. 

statutory, has common-law incidents, 139. 

place of trial of, old provisions as to, 159, note. 

" persuading to enlist " in statutory, 225. 

statute allowing counsel in, how construed, 227. 

"TREASON, FELONY, OR BREACH OF PEACE." 

meaning of statutary words, 198. 
TREATY, 

is a law, 11 a. 

nature of, who interpret, and place and precedence among laws, 13-14. 

when, takes effect, 32. 

requiring legislation, 14. 

same word may have various meanings in, 95 a. 

like a statute, interpreted by subject, 98 a. 
"j:WELVE MONTH," 

a, meaning of terra, 105. 
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" TWELVE MONTHS," 

old meaning of words, 105, note. 
TWICE m JEOPARDY. (See Jeopardy — Second Jeopardy.) 

UNCONSTITUTIONAL, (See Constitutional Law — Written 

Laws.) 

statutes void, in whole or in part, as being, 33-37. 

pronouncing statutes, 91, 104. 

clause in statute, repealing "inconsistent" provisions, 34, 152. 
UNDER OFFICERS, 

included in word " crew," 209. 
UNIFORM LAWS, 

constitutional provisions concerning, 36 b, note. 
UNITED STATES, (See State and United States.) 

constitution of, and of State, distinguished as to interpretation, 92. 

whether, included in word " person," 212. 
UNITED STATES COURTS, 

powers of, as to constitutional interpretation, 35 6. 
UNITED STATES STATUTES, 

whether, give jurisdiction to State courts, 142. 

UNITY OF MEANING, 

interpretation should regard the, 94, 95. 
UNLICENSED VENDING, 

words repealing provision concerning, how, 151. 
" UNTIL," 

how, construed in statute. 111, note, 218. 

" and until," in statute concerning deserting seamen, 218. 
USAGE, (See Custom.) 

expounding statute by, 101, 104. 

how, regarded in interpretation, 149, 150. 
USE, 

of word in statute, gives statutory meaning, 242. 



VALUE, 

statutes as to, in larceny, how construed, 127. 
VEHICLES, 

by-laws regulating speed of, good, 20. 
VENUE, (See County — Place.) 

statutes as to the, how construed, 198. 
VERDICT, 

repeal of law after, ends prosecution, 177. 
" VESSEL." (See " Ship or Vessel.") 

VESTED PROPERTY. (See Private Property.) 

VESTED RIGHTS, (See Non-vested Rights.) 

may be enforced by new remedy, 84, 85 a. 

statute cannot divest, 85 a. 
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VESTED RIGHTS, - continued. 

interpretation once made not so receded from as to divest, 104 a. 

do not change with change of law, 175. 

effect on, of repeal of statute, 177 a, 178. 

a public oflloe is not a vested right, 178 a. 
VOID, 

as to holding by-law, 26, 34. 

as to holding statute, 33, 34, 36 a, 38, 39 a-Al. 

interpretation should not render statute, 82, 98. 



WAGERS, 

statutes restricting suits on, not retrospective, 84, note. 

WAR, 

may annul treaty, 14. 

" WARDEN OF FLEET," 

signifying, in statute, aU jailers, 190 6, note. 

WARRANT, 

right to detain under — by-law, statute, 23. 
WAY, (See Street.) 

through burial-ground, statutes as to, construed, 156. 

indictment at common law for non-repair of turnpike, though penalty 
in charter, 164, note. 

" street, lane, or passage-way," meaning of, 206. 

WEEKS, 

rule for computing numbers of, 107. 

WHARVES, 

whether by-laws may regulate, 20. 

WHIPPING, 

milder punishment than death, 185. 

whether, milder than imprisonment, 185 arid note. 
WHITE PERSON, 

accessory to slave's offence, 144, note. 

statute against, cohabiting with black, construed, 221. 

WIDER MEANING, 

words may have their, in strict construction, 204. 
WIFE, (See Coverture — Married Woman — " Single Woman.") 

stealing in husband's dwelling-house, 233. 

forbidding, to testify in one case, not permission in another, 249 a. 
WILFUL, 

when violations of statute must be, to be punishable, 231. 

"WITHIN," 

how, construed in statute, 111, note. 

" WITHIN TEN FEET," 

what, the words in statute include, 211. 
" WITHOUT," 

effect of word, in statute against burglary, 221. 
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WITNESS, (See Sklp.) 

how, compelled to testify before grand jury, 137. 
for self, statute allowing, how construed, 193. 

excluding from being, in one case, not implied permission in another; 
249 a. 

" WOMAN," (See " Single Woman.") 

in ravishment, girl under twelve is a, 211. 

not in all other cases, 211. 

masculine " his " may signify, 212. • 

WOOD. (See Cord op Wood.) 

WOODEN BUILDINGS, 

restraining erection of, by by-laws, 20, note. 

meaning of term " wooden building," 208. 

statutes against, construed, 208, 216. 
WORDS, (See Meanings of Language — Meanings of Wokds — 

Technical Words — And see the particular word.) 

all the, of statute, to have meanings, 80, 82. 

bending the, from primaiy meanings, 87. 

interpretation not confined to the, 93. 

all, have many meanings, 92 d, 98, 101, 102. 

statutes to be viewed as, in combination, 93., 

double meanings to, 94, 95. 

same word repeated in same sentence or statute, 95 a. 
on same subject, 95 a, note. 

special, combining with subject, 111. 

restricting meanings of the, 119. 

expanding meanings of the, 120. 

enlarging and contracting meanings of, 121. 
, following the, in interpretation, 145 and note. 

when supplied, in liberal interpretation, 189 d, 190 c 

further of supplying, in statute, 79-81, 101, 243. 

meanings of, in strict interpretation, 204r-217. 

in strict construction, case must be within the, 220. 

of statute, extend only to cases within its reason, 226, 227. 

overlying one another in meaning, 246 c-248. 

" WOUND INFLICTED," 

by another, what is not a, 216. 

WRITER'S MEANING, 

aim of interpretation to ascertain, 188. 

WRITING, (See " In Writing " — Private Writings.;) 

a statute to be interpreted as a, 4. 
not dispensed with by verbal consent, 237. 

WRITTEN INSTRUMENTS, 

statutes regulating, may be directory, 255. 

WRITTEN LAWS, (See Bt-laws — Constitution — Statutes.) 

require interpretation, same as unwritten, 116, 117. 
how, separable, for partial repeal, 164 a. 
Different sorts of, 11-17 a. 

constitution of United States, 12. 
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"WRITTEN LAWS, — continued. 

treaties, 13-14. 

acts of Congress, 15. 

constitutions of States, 16. 

statutes of States, 17. 

municipal by-laws, 17 a; discussed, 18-26. 
When, take effect, 27-32. 

doctrine in general as to statutes, 27. 

ancient and modem rules, 28. 

fractions of day, 29. 

proving particular hour and minute, 29. 

knowledge of statute impossible, 30. 

statutory and constitutional modifications of rules, 31. 

" from and after," as to time, 31 a. 

treaties, when take effect, 32. 
Enactment and validity of statutes, 32 a-41. 

as affected by constitution, 33, 34. 

interpreters of constitution, 35-35 b. 

constitutional formalities at enactment, 36-37 a. 

defects other than constitutional, 38-41. 
The several classes of statutes, 42-42 e. 

ancient and modern, 42. 

public and private, public and general, 42 a. 

local, private, special, &c., 42 b, 42 e. 
The several parts of a statute, 43-67. 

title, and its weight and effect, 44r-47. 

preamble, and its weight and effect, 48-51. 

pm-view and its subdivisions, 52-61. 

precedence of the provisions, 62-65. 

sections, division into, 66, 67. 



YALE COLLEGE, 

statute regulating credit to students of, construed, 100, 222. 
" YEAR," 

meaning of word, in statute, 106. 
" YEAR AND DAY," 

how, construed in statute. 111, note. 
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